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METHODOLOGY 

Research conducted for this paper included desk 
research, literature review, and interviews with experts 
in the field. The paper also benefitted from Ian Scott’s 
earlier research on police oversight and his experience 
as a director of the Special Investigations Unit in 
Ontario, Canada. This briefing paper was also informed 
by earlier research efforts undertaken in 2013 by the 
Open Society Justice Initiatives in collaboration Tian 
Shan Policy Center at the American University of 
Central Asia.2 

The authors conducted 26 semi-structured interviews 
with independent investigative agencies (IIAs) 
employees, scholars, and civil society representatives 
in the countries covered by the paper, as well as with 
other experts in the field from North America, South 
America and the Caribbean, Europe, Africa, and 
Australia. Of those 26 interviews, 24 were conducted 
via video conference, with follow-up via email, and 
two were conducted by email only.3 Interviews were 
conducted between November 2020 and April 2021. 
The interviews sought to identify practical examples on 
how states around the world approach investigations 
of alleged crimes by state agents, as well as 
recommendations for improved practice. 

The IIAs studied in this paper all meet the minimum 
requirement of being independent from the police and 
other state agencies and mandated to conduct criminal 
investigations. The list of IIAs studied here is not 
intended to be comprehensive or representative; rather, 
the authors sought examples of effective IIAs from 
different regions and legal systems, to illustrate the 
many possible models in existence, and the contexts 
in which they work. The agencies studied vary in their 
degrees of independence and their competencies, but 
each has some promising elements and the potential 
to fulfill an IIA function effectively. The agencies 
represented a range of experience, from pioneers in 
the field—such as the 20-year-old Police Ombudsman 

for Northern Ireland and the 30-year-old Special 
Investigations Unit in Ontario—to newer agencies such 
as the State Inspector’s Service in Georgia, which 
started its operations in November 2019. 

The IIAs studied in this paper include: 

1.	� Canada, Ontario, Special Investigations Unit (SIU)4 

2.	 Georgia (Republic of), State Inspector’s Service (SIS)5 

3.	� Ireland, (Republic of), Garda Síochána Ombudsman 
Commission (GSOC)6

4.	� Israel, Police Internal Investigations Department 
(Machash or PIID)7

5.	� Jamaica, Independent Commission of Investigations 
(INDECOM)8 

6.	� Kenya, Independent Policing Oversight Authority 
(IPOA) 9 

7.	� Norway, Bureau for Investigation of Police Affairs10

8.	� South Africa, Independent Police Investigative 
Directorate (IPID)11 

9.	� Trinidad and Tobago, Police Complaints Authority 
(PCA)12

10.	� United Kingdom, England and Wales, Independent 
Office for Police Conduct (IOPC)13 

11.	� United Kingdom, Northern Ireland, Police 
Ombudsman for Northern Ireland (PONI)14 

The paper also studies specialized departments within 
a prosecutor’s office that are not, strictly speaking, IIAs, 
but can serve the same function. These specialized 
departments have investigative power over the same 
incidents an IIA should investigate, but they are not 
fully independent; their functional independence is 
determined by the policies of the prosecution service 
to which they are attached. In addition, they lack some 
investigative competencies that an IIA should have. 
However, their experience is instructive in considering 
different oversight models that have the power to 
conduct criminal investigations.

METHODOLOGY AND 
TERMINOLOGY
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Those specialized departments are:

12.	� Argentina, Procuraduría de Violencia Institucional 
(PROCUVIN)15

13.	� Ukraine, Office of the Prosecutor General, 
Department of Procedural Guidance in Criminal 
Proceedings on Torture and Other Serious Human 
Rights Violations by Law Enforcement16

14.	� United States, Department of Justice Civil Rights 
Division, Criminal Section.17

The publication also reflects on some of the 
experiences of a prosecutorial department under 
the Attorney General in Rio de Janeiro—the Grupo 
de Atuação Especializada em Segurança Pública 
(GAESP)—that represented a promising practice, 
especially in the context of high security risks. The state 
attorney general disbanded GAESP in March 2021, a 
regrettable decision making it less likely that victims of 
state killings will receive justice.18 Given the importance 
of the GAESP experience, we chose to retain some 
examples of its work, despite its recent demise. 

It was not possible for researchers to evaluate the 
independence and effectiveness of each of the 
investigative agencies or prosecutorial departments 
included here. Rather, this paper seeks to highlight 
aspects of the different agencies that illustrate 
promising practices. It is hoped that policymakers and 
practitioners in other countries may consider adopting 
these promising practices in their own contexts. 
While this paper discusses some of the challenges 
and shortcomings confronting the agencies studied, 
the main focus is on the aspects of the agencies that 
appear to be effective and offer a potential model of 
promising practice. 

TERMINOLOGY

At certain points, this paper uses technical terms 
specific to the criminal justice field; where those 
terms are used, a definition will be provided in the 
text. However, for certain essential terms that are used 
frequently throughout the paper, it is important to have 
a common understanding of their meaning. Those key 
terms are defined below.

Independent Investigative Agency (IIA) and director. 
While terminology differs on the name of a jurisdiction’s 

independent investigative agency and its leader, for the 
purposes of this paper the agency will be referred to 
as the “independent investigative agency” (IIA or “the 
agency”), and its leader as the “director.” 

State agents. The paper refers to police officers and 
other law enforcement personnel who fall under the 
jurisdiction of IIAs by using the umbrella term “state 
agents.” The term includes police, correctional officers, 
and others responsible for detention facilities. In 
some jurisdictions, the term may include immigration 
officers, custodians in mental health facilities, and 
workers in youth detention centers. In accordance with 
UN guidelines, the definition also includes military 
personnel when they are performing law-enforcement 
functions.19 In some jurisdictions, the term also includes 
prosecutors.20

Victims and affected persons. Based on human rights 
frameworks, the paper defines victims as “persons 
who, individually or collectively, have suffered harm, 
including physical or mental injury, emotional suffering, 
economic loss or substantial impairment of their 
fundamental rights, through acts or omissions that are 
in violation of criminal laws operative within Member 
States, including those laws proscribing criminal 
abuse of power.”21 A person may be considered a victim 
regardless of whether the perpetrator is identified, 
apprehended, prosecuted, or convicted, and regardless 
of any familial relationship between the perpetrator 
and the victim.22 The term “victim” also includes, where 
appropriate, the immediate family or dependents of the 
direct victim, and persons who have suffered harm in 
intervening to assist victims in distress or to prevent 
victimization.23 Many agencies will use terms such 
as “affected persons” to avoid the appearance of the 
presumption of illegal behavior of state agents. 

Different agencies use different terminology when 
deciding whether a matter should go to trial. In 
determining whether the evidence is sufficient to lay a 
criminal charge, some say the threshold is “reasonable 
prospect of a conviction,” others say the evidence 
“could sustain a conviction,” still others use the term 
“reasonable grounds to lay a criminal charge” or 
“probable cause.” This paper will use the expression 
“reasonable grounds to lay a criminal charge,” 
meaning the investigation is supported by enough 
evidence to justify bringing a criminal charge, and the 
matter ought to go to trial.
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Recent events—ranging from the death of George Floyd and other 
Black people at the hands of U.S. police officers,24 to the systemic torture 
of protesters by police in Belarus,25 to the deaths of individuals detained 
during lockdowns in India26 and Kenya27—provide stark reminders that 
the state’s use of force, if left unchecked, can easily turn to brutality 
and unlawful behavior. Modern societies rely on police and other law 
enforcement agents to maintain order and investigate crimes. The 
question is: who will investigate crimes allegedly committed by the police 
themselves? Centuries ago, the Roman poet Juvenal asked, “Who watches 
the watchmen?” Almost two thousand years later, that question still does 
not have a fully satisfactory answer. 

The police and the military are the arms of the state endowed with the 
authority to use force; they are also prohibited from abusing that authority 
under the basic principle that no one is above the law. Indeed, the rule of 
law is defined by the United Nations as a principle of governance in which 
all persons, institutions, and entities, public and private, including the 
state itself, are accountable to laws that are publicly promulgated, equally 
enforced, and independently adjudicated, and which are consistent with 
international human rights norms and standards.28 But if alleged offenders 
are not brought to justice through effective investigations and prosecutions, 
purported adherence to the rule of law has no real meaning. 

One approach to policing the police has been to use civilian review boards, 
which engage civilians to oversee law enforcement work. But very few 
civilian review boards have adequate investigative powers, and most can 
only make recommendations for disciplinary action or prosecution, with 
no ability to implement or ensure follow-up on those recommendations. 
Despite the global growth of such civilian oversight efforts, law enforcement 
abuse and scandals persist. Clearly, there is a need for more oversight 
agencies with greater independence and more extensive powers. 

The obligation to investigate police and other state agents’ use of excessive 
force and allegations of torture and deaths in custody is established by 
international human rights and criminal law. Numerous international 
conventions, covenants, charters, and authoritative guidance such as 
protocols and guidelines oblige states to conduct independent, impartial, 
thorough, timely, and effective investigations. This paper examines and 
provides examples of how states establish and empower independent 
investigative agencies (IIAs) to meet those obligations and ensure justice is 
done, even when crimes are committed by state agents themselves.

Centuries ago, 
the Roman poet 
Juvenal asked, 
“Who watches 
the watchmen?”
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This paper explores promising models for seeking police accountability by 
using IIAs to investigate and prosecute serious crimes allegedly committed 
by police and other state agents. It examines the approaches that various 
IIAs take in conducting criminal investigations and prosecutions of state 
agents for death, serious injury, and allegations of sexual assault and 
torture, and disappearances of those under its jurisdictional control. This 
paper focuses on the serious harms inflicted by state agents to the life or 
personal integrity of individuals and does not consider other crimes such as 
bribe-taking.

Criminal sanctions against state agents who commit serious crimes are 
required under international human rights law. Such sanctions provide the 
clearest expression of societal rejection of criminal actions by the state, 
while also providing a general deterrent to prevent others in a position of 
authority from engaging in major wrongdoing.

This paper reviews the essential elements needed for effective investigation 
and prosecution of state agents who allegedly commit serious crimes 
against the very people they are sworn to protect. The paper first 
outlines the legislative framework required to provide guarantees of 
the independence of an IIA and its director, and the jurisdiction of IIAs 
over both specific subject matters and specific state agents. It provides 
examples of the foundational conditions that are necessary for effective 
investigations, such as the absence of overly broad statutory immunities for 
police. The paper also addresses the qualifications, powers, and training 
of IIA investigators; emphasizes the importance of immediate notification 
of incidents to the IIA; and defines the IIA’s role as the lead investigator. 
Several sections provide detail on the essential elements of an effective 
investigation, including securing the scene, segregation of involved state 
agents, the duty to cooperate, post-incident notes and statements, physical 
evidence, and post-mortem autopsies. One section discusses investigations 
in situations when a detained person disappears. The paper also discusses 
victims’ participation and the protection of witnesses and whistleblowers. 
Finally, the paper reviews public reporting by the IIA, and responsibilities for 
prosecution and adjudication if charges are laid.  

Further, this paper considers varied constitutional, legal, and political 
contexts when discussing these issues, including the divide between 
common law and civil law jurisdictions. Despite different investigative 
and prosecutorial frameworks, all contexts share a common need for an 
institutional and evidentiary foundation capable of supporting effective 
criminal investigations and prosecutions against state agents involved in 
serious crimes. 

International human rights law contains an array of obligations to 
criminalize, establish safeguards against, investigate, and prosecute law 
enforcement officers responsible for arbitrary killings, torture, and enforced 
disappearances, and to provide reparations to survivors and family. But 
investigating abuse by state agents is notoriously challenging. Courts 
frequently privilege the testimony of police over that of complainants, 
especially if the latter are themselves charged with criminal offenses. In 

This paper 
reviews the 
essential 
elements needed 
for effective 
investigation 
and prosecution 
of state agents 
who allegedly 
commit serious 
crimes against 
the very people 
they are sworn 
to protect.
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many cases, the individual state agent is part of an oppressive system in 
which the use of violence is condoned and encouraged or even ordered. 
Even where this is not the case, strong ties among police and other law 
enforcement agents, who often are the only witnesses to the crimes of their 
colleagues, lead to codes of silence. 

In this context, international human rights standards and jurisprudence 
note that the burden of proof in many circumstances “cannot rest alone” 
on the complainant given that “frequently the State party alone has access 
to relevant information.”29 In such cases, the burden of proof shifts to the 
government, requiring it to provide a satisfactory and plausible explanation 
supported by evidence.30 

That said, a criminal finding of guilt against the direct perpetrator of a crime 
or the superior who ordered or failed to prevent the crime must meet the 
highest level of proof. Meeting this standard (defined in many systems as 
“beyond a reasonable doubt”) is a daunting task. 

Yet it is essential to overcome these challenges and pursue both truth 
and justice. Effective investigations and prosecutions of state agents who 
commit serious crimes signal the state’s disapprobation of such conduct 
and facilitate a culture of intolerance for future behavior of this nature. The 
goal of these investigations is to bring to justice those state agents who 
commit serious offenses. This task can only be achieved by independent, 
thorough, and transparent investigations that will stand up under court 
scrutiny and the scrutiny of the public. If this objective is attained, the 
public will have confidence that state agents authorized to use force will 
be held accountable to the rule of law, providing renewed faith in the state 
apparatus used to enforce the law.

IIA investigations should be guided by the key criteria for an effective 
investigation set out in the Manual on Effective Investigation and 
Documentation of Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (the “Istanbul Protocol”)31 and the Manual on 
the Effective Prevention and Investigation of Extra-Legal, Arbitrary and 
Summary Executions (“Minnesota Protocol”).32 The investigations need to 
be independent, impartial, prompt, thorough, and transparent, and involve 
the victims and their families.33 

It is important to note that, with the exceptions of the Norwegian Bureau 
of Investigations of Police Affairs and Israel’s Machash, the IIAs profiled in 
this report are strictly investigative bodies, and do not have the authority to 
prosecute their cases. 

While no IIA is perfect, there are agencies that provide examples of 
promising practices. We identified state agencies around the world that 
have a high degree of independence and a mandate to conduct criminal 
investigations. Their experience can provide practical examples of how 
states should approach the investigations of alleged crimes by state agents. 
While the list is not comprehensive or representative, this paper identifies 
11 examples in different regions and legal systems, ranging from the Ontario 
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(Canada) Special Investigations Unit (SIU)34 to INDECOM in Jamaica35 
to the Republic of Georgia’s State Inspector’s Service36 to South Africa’s 
Independent Police Investigative Directorate.37 

The paper also examines three specialized departments under the 
prosecutor’s office that have investigative functions over the crimes that an 
IIA should investigate. While they are not strictly speaking an independent 
investigative agency and lack the guarantees of independence and some 
of the powers that an IIA should have, their experience is instructive and 
they also offer promising practices regarding the prosecution of crimes by 
police and other state agents. Examples of these specialized departments 
are taken from Ukraine,38 Argentina,39 and the United States.40 The paper 
also includes references to a fourth example of a useful prosecutorial 
unit in the state of Rio de Janeiro in Brazil41 that was disbanded by a new 
attorney general in March 2021.

It is beyond the scope of this paper to fully evaluate the independence 
and effectiveness of each of the investigative agencies or prosecutorial 
departments described herein. None of these agencies completely 
achieves all of the recommendations this paper puts forward. Thus, the 
paper focuses on highlighting the aspects of different agencies that 
illustrate promising approaches and should be considered by policymakers 
and practitioners in other countries. While the paper mentions the 
difficulties and shortcomings that continue to challenge even the more 
effective IIAs, its main focus is on promising practices. 

The paper examines the principles needed for an effective investigative 
agency and makes a series of recommendations to that end. These 
recommendations (summarized below and described more fully at the 
end of the paper) are intended to facilitate the establishment of agencies 
designed to produce investigations that enhance public trust in—and the 
legitimacy of—government oversight of state agents’ use of force. They are 
also meant to strengthen victims’ access to justice for abuse perpetrated 
by state agents, while respecting the due process guarantees for involved 
state agents. The principal recommendations summarized below need 
to be considered critically with regard to the relevant political context, 
legal framework, scope of real and potential abuses, number of state 
agents that might fall within an IIA’s mandate, and the existence of other 
accountability mechanisms. 

Without independence and appropriate powers and resources, IIAs will 
be at best ineffective—and at worst a cruel fiction—and justice for crimes 
committed by state agents will remain elusive. If the recommendations below 
are enacted, citizens and state agents alike can be secure in the knowledge 
that they will be treated fairly, and that the rule of law will predominate. 
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SUMMARY OF THE MAIN 
RECOMMENDATIONS

	 1	 Independent mandate and adequate budget. 

		�  To ensure the actual—as well as perceived—independence of an IIA, a dedicated law separate 
from other policing legislation should define its mandate and the IIA should have a guaranteed 
budget sufficient to fulfill its mandate. 

	 2	� Independent leadership.

		�  The director of an IIA should be appointed for a fixed term and afforded the highest possible 
guarantees of independence allowed by the legal system, such as appointment by and 
accountability to the legislature. Candidates should be identified through a public search 
process that includes participation of civil society and different branches of government. The 
director should have guaranteed employment protections to prevent unfair dismissal.

	 3	� Responsibility.

		�  Ideally, the director should have ultimate responsibility for the decision to charge or not charge 
a state agent after the completion of an investigation. In jurisdictions where the charging 
decision is made exclusively by the prosecution service rather than by the IIA director, 
that service should report back to the IIA director with written reasons in cases where the 
prosecutor decides not to prosecute. The director should then have the discretion to make the 
prosecutor’s reasons public.

	4	 �Exclusive but limited jurisdiction.

		�  An IIA should have exclusive jurisdiction over any incidents of death, serious injury, allegations 
of sexual assault, and torture committed by state agents. An IIA should also have exclusive 
jurisdiction to investigate reports of enforced disappearances committed by state agents. Any 
further areas of exclusive jurisdiction should be clearly defined in legislation. The IIA should also 
be empowered to take control of other investigations, if doing so would be in the public interest. 

	 5	� Authority to investigate state agents.

		�  An IIA should have the power to investigate any police, security, corrections, and other law 
enforcement agents, including those state agents who allegedly abuse their authority while 
off duty. No individual positions should be prima facie excluded from potential investigation. 
Military personnel should be included if they fulfill police functions. 
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	 6	� Trained and independent investigators.

		�  To minimize conflicts of interest, an IIA should be permitted to employ individuals who do 
not possess prior police or security experience. The IIA should also be allowed to employ 
former-—but not seconded—state agents, including former state agents from other countries. 
IIA investigators should receive continual, robust training into effective criminal investigation 
methods and policing, as well as in anti-racism, diversity and inclusion, gender-based violence, 
human rights, mental health, and community history with state agents and policing. 

	 7	� Statutory powers and duty to cooperate. 

�		�  IIA investigators should have the same statutory and common law powers as police officers 
within the jurisdiction, and the ability to use these powers without outside approval. Other 
state agencies and their employees should have a duty to cooperate with the IIA at the risk of 
disciplinary and potentially criminal sanctions. 

	 8	� Lead investigative agency and mandatory immediate notification. 

		�  The IIA must be the lead agency in investigating serious crimes committed by state agents. Any 
state agent with knowledge of an incident falling under the IIA’s mandate must promptly notify 
the IIA. The scene of any incident that triggers the IIA’s mandate must be secured in the same 
manner as a crime scene, pending the arrival of IIA investigators. The IIA should also accept 
complaints and notifications from third parties and should also possess the authority to initiate 
investigations falling within its mandate. The IIA should have the power to decide whether to 
carry out an investigation, and also the authority to decline to investigate. 

	 9 	� Forensic evidence. 

		�  An IIA should receive priority for all necessary medico-legal examinations and other  
forensic examinations and should be able to contract independent, qualified experts for  
such examinations.

	10	� Transparency. 

		�  At the end of an investigation, the victim and subject state agents should first be informed as to 
whether or not charges will be laid. If no charges are laid, the director must publish a summary 
of the investigation and the reasoning for that decision. The IIA should publish an annual report 
containing budget information, statistics on the number of cases and their outcomes, and legal 
updates. An IIA should also publish reports analyzing patterns of abuse and relevant systemic 
issues when doing so would further its mandate. 
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The role of law enforcement in society is currently in the spotlight around 
the globe. Police functions, mandates, and the appropriate limits to their 
powers are under renewed scrutiny. The “defund the police” movement 
in United States focuses on the need to support non-policing forms of 
public safety and community support, such as social services, youth 
services, housing, education, healthcare, and other community resources.42 
Violence in the enforcement of COVID-19 lockdowns in many countries 
and repression and torture of protesters have spurred fresh analysis of 
the colonial roots of modern policing. Increasing use of the military to 
enforce lockdowns or conduct joint operations with police also highlights 
the need for oversight of state agents. At the core of contemporary debates 
over police powers lies the persistent question of how to prevent serious 
crimes by state agents, and how to hold police and other security forces 
accountable for alleged abuses and illegal actions. Impunity for law 
enforcement officers who commit violent crimes threatens to erode public 
trust in policing and the legitimacy of the state. Accountability is clearly an 
inherent part of democratic policing and an essential element in upholding 
the rule of law.43 

Multiple international conventions guarantee the right to effective 
investigation of alleged serious crimes committed by the police and other 
state agents. The United Nations Human Rights Committee, for example, 
has stated that the right is derived from Articles 2 and 6 (the right to an 
effective remedy and the right to life) of the International Covenant on Civil 
Rights and Political Rights (ICCPR); signatory states must investigate all 
killings perpetrated by state agents. Article 12 of the UN Convention against 
Torture (CAT) requires a prompt and impartial investigation when there are 
reasonable grounds to believe that someone has committed an act of torture 
or other ill treatment in any territory under the state’s jurisdiction. The 
obligation to investigate is linked to the duty to provide the right to access 
complaints mechanisms.44 Similarly, the Inter-American Commission on 
Human Rights (IACHR) in Michael Gayle v. Jamaica, ruled that Articles 4, 5, 
8, and 25 (among other rights, the right to life) of the American Convention 
on Human Rights together generate a state duty to investigate when state 
action breaches the right to life, particularly in the context of police action. 
Since Gayle, the IACHR has repeatedly reaffirmed the existence of this duty 
and condemned inadequate investigations in Colombia, Guyana, and Brazil. 
The European Court of Human Rights has also read a right to adequate 
investigations of police killings into Article 2 (the right to life) of its European 
Convention on Human Rights (ECHR). In McCann v. United Kingdom and 
Others, the court ruled that this right extends to serious injury or serious 
ill-treatment by state actors under the ECHR’s Article 3 prohibition against 
torture. Based on judicial interpretations of these international conventions, 
the right to life may not be abridged by state agents without accountability 
in the form of an adequate investigation. 
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International human rights bodies state that such investigations should be 
handled by specialized bodies. For example, the United Nations Working 
Group on Enforced or Involuntary Disappearances asserts that “the 
creation of specialized units for their investigation and criminal prosecution 
can be an effective approach and can contribute to better coordination of 
criminal policy.”45

But despite the clarity of international conventions and court rulings, efforts 
to ensure accountability for serious crimes committed by state agents have 
not always been effective. Those efforts often failed to take a long-term, 
systemic approach to the problem. More damningly, those efforts often 
lacked independence from the very police they were meant to investigate.

Today, domestic and international judicial bodies are increasingly ordering 
governments to ensure that their investigative agencies are independent. 
Notorious crimes committed by law enforcement make clear why such 
investigative agencies are needed—and why they must be independent. 
The Special Investigations Unit in Ontario was created following a 1989 
Task Force on Race Relations and Policing report into police shootings 
of young Black men.46 In Europe, the publication of videos of torture in 
prisons in the Republic of Georgia, in addition to several decisions by the 
European Court on Human Rights on the ineffectiveness of investigations, 
fed calls to create investigative bodies.47 In Jamaica, the implementation 
of the Inter-American Court’s Gayle decision led to the establishment of 
the Independent Commission of Investigations (INDECOM).48 In Kenya, the 
Independent Policing Oversight Authority (IPOA) was established following 
the recommendations of the Commission of Inquiry into the Post Election 
Violence49 and the subsequent National Task Force on Police Reform. In 
South Africa, with its history of apartheid and widespread police abuses, a 
police complaints and investigative body was written into the Interim and 
1996 Constitutions.50 Finally, in January 2020, the Supreme Court of Nepal 
ordered the government to develop impartial and effective mechanisms 
to investigate cases of human rights violations such as extra-judicial 
executions.51 

But for an IIA to conduct effective investigations that lead to the 
identification and prosecution of those responsible for crimes, it needs 
to have an enabling environment and tools it can use. Overreaching 
laws granting state agents blanket immunity from criminal liability for 
their actions render investigations and accountability futile and must be 
repealed or avoided. Further, there is a need for the mandating of video 
equipment such as body-worn cameras and CCTV cameras in all lock-ups 
and detention centers, to capture the activities of state agents. It is equally 
important for the police and other state agencies to keep accurate records, 
to record time and names of any officer interacting with others, times of 
actual arrests, transfers, and any contact with individuals in detention. 

Even proponents of independent investigative agencies acknowledge that 
IIAs are only one part of a necessary web of accountability. IIAs should 
have limited, clearly defined mandates to address the most serious 
abuses by state agents. But other forms of accountability are also needed, 
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including to address less severe misconduct by police through disciplinary 
measures and other sanctions. Police and other law enforcement agencies 
should have their own internal accountability mechanisms built into the 
institution.52 Such disciplinary mechanisms can also be administered by 
independent agencies: several of the IIAs discussed here have the power to 
levy disciplinary sanctions, in addition to criminal charges.53 

Victims can seek reparations outside of the criminal process through 
civil or administrative judicial proceedings, administrative reparations 
programs, and by filing constitutional or human rights petitions before 
national courts or international bodies.54 In some countries, prosecution 
services can file civil claims after investigating systemic failures by police.55 
In some cases of particularly egregious violations, ad hoc commissions 
of inquiry can play an important role in the quest for accountability.56 
Independent, multi-disciplinary teams focused on specific incidents of 
enforced disappearances have produced effective results.57 There are 
multiple examples of specialized agencies focusing on official corruption, 
including in law enforcement. Ombudsman and other national human rights 
institutions, national preventive mechanisms, human rights NGOs, individual 
activists, and victims’ associations all conduct their own monitoring and 
investigations that combat impunity. Public defenders can play an important 
proactive role in preventing torture, extrajudicial killings, and other human 
rights violations.58 This paper does not seek to address all of the many 
available means to make police, military, and other security agencies more 
accountable. Rather, it focuses on the work of IIAs related to criminal 
investigations into state agent actions that interfere with the right to life and 
the right to personal integrity on the territory under their jurisdiction. 

IIAs are not a cure-all. There are no technical solutions for political 
problems, nor is political commitment alone enough to prevent and punish 
serious crimes by state agents. IIAs are a part of the society in which 
they function and can be expected to reflect that society’s strengths and 
shortcomings alike. To effectively police the police, IIAs need not only to be 
protected by law, but must also have the independence, power, resources, 
and technical capacity to do their job. For an investigative agency to 
be effective, it should have a strong legislative framework, appropriate 
budget, and the cooperation of other state agencies, as well as competent 
and committed investigators and other staff. Forensic evidence is an 
indispensable tool for IIAs investigations, and it is important for state 
forensic services to be independent of police and other security agencies.59

The list of conditions and resources needed for an IIA to be successful is a 
long one and includes everything from proper equipment to thorough record 
keeping to the absence of overreaching laws granting state agents blanket 
immunity from criminal liability for their actions. Those needs are explored 
throughout this report, along with promising practices taken from the work 
of IIAs around the world demonstrating how they successfully fulfill their 
mandate. But the first, most indispensable condition for an IIA to succeed 
is independence, which is examined in the following two chapters.
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Independence is the oxygen of an independent investigative agency.  
It is, by definition, an essential precondition for an IIA’s existence. Yet such 
independence is not easily secured, and even after it is won, it can be 
eroded or undermined in many ways. This chapter examines the need for 
independence and how that independence can be safeguarded through 
legislative and budgetary means. 

There is an inherent tension associated with independent agencies meant 
to investigate state misconduct. The investigating agency’s independence 
creates a structural dilemma because its mandate must emanate from 
the very government it is tasked to investigate for potential crimes 
(and indeed, the very government that provides the IIA with funding). 
Practical independence is critically important to achieving both effective 
investigations and public acceptance of the agencies conducting those 
investigations. 

A. �LEGISLATION GOVERNING AN 
INDEPENDENT INVESTIGATIVE 
AGENCY 

Independent investigative agencies are generally created through legislation 
that sets out their mission, scope of duties, and resources. Although 
thorough, well-drafted legislation does not necessarily guarantee an IIA 
success, weak or poorly conceived legislation can certainly doom it to 
failure. Based on the experiences of the IIAs studied in this paper, certain 
aspects of their founding legislation are particularly significant.

It is important for the law governing the IIA to be set out in statutes and 
regulations separate and apart from other policing legislation. This helps 
clarify the IIA’s power and purpose, and establishes it as distinct from other 
law enforcement. South Africa went as far to enshrine the need for “an 
independent police complaints body established by national legislation” 
that “must investigate any alleged misconduct” in its Constitution.60 Indeed, 
most of the IIAs covered in this paper—including those in Kenya,61 Jamaica,62 
and Trinidad and Tobago63—were created by separate statutes.

For some IIAs, such as the Police Ombudsman for Northern Ireland 
(PONI) and the Independent Office for Police Conduct (IOPC) of England 
and Wales,64 the legislation outlining their powers and responsibilities is 
included in an omnibus police act which covers many other aspects of 
police governance. This makes it is difficult for a lay reader to understand 
how the IIA works and aligns the IIA too closely with existing policing 

1 5 	 W H O  P O L I C E S  T H E  P O L I C E ? 

W H O  P O L I C E S  T H E  P O L I C E ?  T H E  R O L E  O F  I N D E P E N D E N T  A G E N C I E S  I N  C R I M I N A L  I N V E ST I G AT I O N S  O F  STAT E  A G E N TS

2

INDEPENDENCE OF 
INVESTIGATIVE AGENCIES



interests. This structure also makes it more complex to amend the 
legislation governing an IIA. 

Being governed by discrete legislation helps clarify the mandate of an IIA 
and delineate its powers. In Ontario, Canada, legislation governing the 
Special Investigations Unit was part of its Police Services Act for 30 years. 
On December 1, 2020, the SIU finally became governed by its own stand-
alone legislation called the Special Investigations Unit Act.65 The Police 
Ombudsman for Northern Ireland recently recommended amending the 
governing legislation to designate the Police Ombudsman as an Officer of 
the Assembly and consolidate 16 governing legal instruments into a single 
act.66 Having separate legislation to govern the IIA helps not only to ensure 
its independence, but also can help prevent the IIA from being saddled with 
a remit that is either too narrow or too broad.

Specialized departments in prosecutor’s offices—which are not technically 
IIAs, but can play a similar role—tend to be established by the resolutions 
put forth by the heads of the prosecution services, as is the case in 
Ukraine.67 Although reliance on a single prosecutor’s resolution is not ideal, 
it is one way to establish accountability for serious crimes by state agents. 
And once accountability is established as a goal, it becomes possible 
to strengthen that mandate. The experience of Argentina’s Procuraduría 
de Violencia Institucional (PROCUVIN) shows that improvement in the 
guarantee of independence is possible. PROCUVIN was first established by 
a decision of the Federal Prosecutor’s Office but the 2018 Organic Law of 
the Public Prosecutor’s Office of the Nation68 included PROCUVIN as one 
of seven specialized prosecutor’s offices on a permanent basis.69 

B. �ADEQUATE BUDGET AND 
SEPARATE PHYSICAL PREMISES

For an IIA, being governed by discrete legislation has many advantages, 
including helping to establish its independence, and clearly defining its 
mandate. Another advantage is that legislation often begets budgetary 
allotment. Clearly, an IIA needs adequate funding, and that funding should 
be guaranteed in the jurisdiction’s budget, preferably on its own dedicated 
budget line. The IIA’s budget should be sufficiently robust that the agency 
can adequately respond to all incidents falling within its remit. 

Under-resourcing of oversight bodies is a way to undermine their ability to 
conduct effective investigations. Thus, having its own, sufficient budget is an 
important marker of an IIA’s independence, and likely, its effectiveness. The 
problem of inadequate funding should not be addressed by relying on police 
support for tasks such as interviewing witnesses or securing and storing 
evidence. Reliance on police support is one of the two primary indicators of 
a lack of independence on the part of police oversight agencies.70 

In Kenya, the first board of IPOA was able to create a positive cycle in 
which political support led to increased funding, which led to greater 
public support. As a result, IPOA became the best-funded of all oversight 
authorities in Kenya.71
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Just as an IIA benefits from having its own legislation and its own budget, 
separate from those of the police, it also needs to be physically located 
apart from the police. An IIA needs to be in a facility removed from any 
state agency buildings, and access to an IIA facility should be restricted to 
authorized personnel. This is important for several reasons, including the 
perception of independence, security purposes, and providing accessibility 
for victims of crimes by state agents, who would be reluctant to enter 
a police building. Depending on its geographic scope, the IIA’s budget 
should be robust enough to establish regional offices to facilitate access 
to victims and allow investigators to respond quickly to incident scenes. 
The Independent Police Investigative Directorate (IPID) in South Africa, for 
example, provides reasonable accessibility despite covering a large area.72 
INDECOM in Jamaica and Machash in Israel also have multiple offices to 
ensure accessibility for those under their jurisdiction.73

In sum, IIAs must have independence, and that independence should be 
reflected in their governing legislation, their budgets, and even their physical 
premises. Those conditions for independence should also extend to the IIA’s 
staff, and especially its leadership, as discussed in the next chapter.
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An organization is only as strong as its leadership, and an independent 
investigative agency is only as independent as its leadership. Leading an 
IIA is a complex and fraught position, requiring careful maneuvering among 
entrenched interests in difficult situations. To successfully lead an IIA, 
its director must be assured of independence from external pressures, 
particularly related to how that leader is appointed and potentially dismissed.

A. �INDEPENDENCE OF AN IIA 
DIRECTOR

An IIA’s independence is facilitated by its reporting structure. An IIA 
needs a director willing to conduct investigations of all incidents of 
alleged offenses within its mandate, with a view to deciding whether 
there are grounds to initiate or recommend a criminal prosecution. Often, 
the agencies report through a line of authority to a minister or head of a 
government department.74 Working within government to hold accountable 
other parts of the government leaves the director vulnerable to either overt 
political interference—including dismissal—or subtle interference such 
as inappropriate suggestions from those in authority. One solution—if 
the jurisdiction’s legal system allows—is for the agency to report to the 
governing legislature, rather than a head of a department. 

The agency’s leader needs to be protected from governmental interference, 
a concept that has been elevated to a constitutional norm in some 
jurisdictions.75 In South Africa, the Constitutional Court declared that the 
minister of police’s power to suspend or remove the executive director of its 
IPID was invalid because it contravened the constitutional requirement that 
IPID be independent.76 In response to this ruling, the South African National 
Assembly passed amendments to the law to fix the problem.77 The only body 
that can now remove the executive director of IPID is the parliament, with a 
two-thirds majority vote in the National Assembly.78 

The Jamaican Independent Commission on Investigations (INDECOM) 
provides an example of independence in supervision and reporting: the 
legislative act governing the commission states that it “shall not be subject 
to the direction or control of any other person or authority,” and removal of 
its commissioner requires a resolution of both houses of parliament.79 
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It is important for the public to have confidence that the agency and its 
director are independent, not only from political interference, but also 
from police culture. Former or current state agents should be disqualified 
from serving as the director. Most directors of existing IIAs are lawyers. 
Many of these directors have served as prosecutors, including the first 
leader of INDECOM in Jamaica. But having prosecutorial experience is not 
essential. The current director of the Northern Ireland Police Ombudsman 
is a lawyer who served as the public services ombudsman, and the current 
director of the Independent Office for Police Conduct in the UK is an 
experienced accountant. 

In Kenya, the Independent Police Oversight Authority (IPOA) is led by a board 
and managed by a director. The Independent Police Oversight Authority Act 
(IPOA Act) requires stringent qualification standards for its board members: 
the chairperson must have qualifications similar to a judge of the High 
Court, and the seven other board members must have extensive subject-
area knowledge, including at least 10 years’ experience in the fields of 
criminology, psychology, law, human rights and gender, medicine, alternative 
dispute resolution, security matters, or community policing. Significantly, 
the IPOA board serves as a liaison with parliament, allowing the director to 
focus on the operations of the agency.80 However, it is important to note that 
the mere existence of a board is not a sufficient guarantee of independence 
for the agency. The director of a Kenyan human rights organization raised 
concerns about possible political interference with an elected board and 
emphasized the need to guarantee that the board respects the autonomy of 
the agency’s director.81

The need for strict impartiality makes it important for IIAs to avoid 
leadership candidates with extensive experience in the police and military. 
In Canada, for example, the law governing Ontario’s IIA states that “a person 
who is a police officer or a former police officer shall not be appointed as 
a director.” Similar provisions apply to the IOPC in the UK, and in Northern 
Ireland the police ombudsman recommended introducing a similar 
disqualification into legislation.82 

In contrast, the law of the Republic of Georgia requires candidates for 
IIA leadership to have “higher legal education, and at least five years of 
experience working in judicial or law enforcement bodies or in the field of 
human rights.”83 Georgia’s prosecutor’s offices are part of the country’s 
law enforcement system and the law could be interpreted as including 
prosecutors but, problematically, it lacks a clear prohibition against current 
or former police officers assuming IIA leadership. 

B. �APPOINTMENT OF THE IIA 
DIRECTOR 

The director of an IIA should be chosen through a rigorous process that 
guarantees the maximum degree of independence from influence by 
the executive and the police. The guarantees should be similar to those 
extended to ombudsman institutions. The Principles on the Protection 
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and Promotion of the Ombudsman Institution (“the Venice Principles”) 
provide useful guidance in this regard.84 If those principles are adopted, 
the procedure for selecting candidates would include a public call for 
applications, and the entire process would be public, transparent, merit 
based, objective, and provided for by the law.85 Creation of a multi-party 
selection committee—with participation of civil society and relevant 
institutions—to select candidates based on clear and rigorous criteria 
announced in a public call is also an important guarantee. Finally, the 
process should culminate with approval of the new director by a super-
majority of the relevant legislature.

In the Republic of Georgia, the Law on the State Inspector Service provides 
for an inter-agency commission—including representatives from parliament, 
the judiciary, the prosecutor’s office, the ombudsman office, and civil 
society—to nominate between two and five candidates for consideration by 
the prime minister. The prime minister then places two of these candidates 
before the parliament, which makes the final selection. The law explicitly 
requires that “nomination of the candidates of different sexes should be 
ensured to the greatest extent.”86

Although there are various models for an independent selection process 
for the head of an IIA, they tend to have in common an emphasis on rigor, 
objectivity, freedom from influence by the executive or police, and multiple 
layers of review. Of course, appointing the right leader is only one step. It is 
also important to ensure that leader serves for an appropriate period and is 
not forced our prematurely, as examined in the next two sections.

C. FIXED TERM

The Venice Principles recommend: “The term of office of the Ombudsman 
shall be longer than the mandate of the appointing body. The term of office 
shall preferably be limited to a single term, with no option for re-election; 
at any rate, the Ombudsman’s mandate shall be renewable only once. The 
single term shall preferably not be stipulated below seven years.”87 These 
guidelines should be applied to the term of an IIA director as well. Limiting 
the IIA director’s tenure ensures that the position does not become a lifetime 
sinecure, prevents burnout, and protects against a long-serving director 
becoming too closely allied with police or other institutional interests.

The length of an IIA director’s employment should be fixed and should be 
long enough to attract senior candidates. An IIA director should serve a 
maximum of two terms. Georgian law allows one, non-renewable, six-year 
term and Northern Ireland allows a single seven-year term. In Jamaica, 
the director can serve two five-year terms. Such limits—and the renewal in 
leadership they impose—help ensure the vitality of the IIA.
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D. DISMISSAL OF AN IIA DIRECTOR 

An effective IIA director may make enemies—especially among those the IIA 
seeks to hold accountable for serious crimes—and those enemies may seek 
to undermine the director or even pursue the director’s dismissal. Thus, it 
is essential that the dismissal process be governed by strong safeguards to 
prevent reprisals against the director. 

Dismissal of the director before the end of their term may only take place 
for just cause and should only be accomplished through a procedure with 
sufficient protection, such as a vote by two-thirds majority of the governing 
legislature. The Venice Principles can serve once again as guidance for 
legislation related to dismissal of an IIA director. On this point, those 
Principles state that an ombudsman, “… shall be removed from office 
only according to an exhaustive list of clear and reasonable conditions 
established by law. These shall relate solely to the essential criteria of 
‘incapacity’ or ‘inability to perform the functions of office,’ ‘misbehaviour’ 
or ‘misconduct,’ which shall be narrowly interpreted. The parliamentary 
majority required for removal – by Parliament itself or by a court on request 
of Parliament – shall be equal to, and preferably higher than, the one 
required for the calling of an election. The procedure for removal shall be 
public, transparent and provided for by law.”88

Unlike the directors of IIAs, the heads of specialized departments within 
prosecution services typically do not have individual guarantees of tenure in 
their positions. This was demonstrated in March 2021 when a new attorney 
general disbanded the specialized department, GAESP, that was pursuing 
accountability for serious crimes by police in the Brazilian state of Rio de 
Janeiro. Individual prosecutors who worked there have strong guarantees 
as public prosecutors and cannot be dismissed without just cause from 
the divisions established by law to which they were originally appointed.89 
But these protections did not prevent the dissolution of GAESP. In fact, the 
fate of GAESP illustrates why IIAs are often more effective than specialized 
departments within prosecution offices, and why IIA directors in particular 
must be protected against unlawful dismissal. 

E. �RESPONSIBILITY OF THE 
LEADERSHIP

Should the director make the decision to charge a state agent, or should 
the director make a recommendation to another body, such as its 
prosecution service? Although practices vary—often based on the historical 
relationship between the police and the prosecution service—it is generally 
preferable for the IIA director to decide whether to change a state agent. In 
Ontario, the government maintains a bright line between policing and the 
prosecution service; while prosecutors may provide advice to the police, 
the police conduct investigations and lay charges, not the prosecutors. This 
practice extends to Ontario’s IIA, the Special Investigations Unit, meaning 
its director decides if a criminal charge is to be laid against a subject police 
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officer.90 After the charge is laid, a specialized unit of prosecutors carries 
out the prosecution. 

Most of the IIAs referred to in this paper, however, do not have the power 
to charge. Instead, they make recommendations to the prosecution 
service, which may or may not decide to take a matter to trial. The 
shortcomings of this approach can be seen in Trinidad and Tobago. After 
the Police Complaints Authority (PCA) of Trinidad and Tobago completes 
its investigation, the director makes a recommendation to the Director of 
Public Prosecutions (DPP). If the DPP agrees with the recommendation to 
prosecute, it refers the matter back to the police to lay the charge, and the 
police often conduct their own second investigation. Instead, the DPP should 
issue a fiat to prosecute to the PCA, allowing them to take the case forward.91

In Jamaica, INDECOM’s first commissioner adopted a strong 
strategic approach under which the agency laid its own charges 
against state agents. This was supported by the Jamaican Supreme Court 
for a number of years, but a subsequent challenge by Jamaica’s police 
federation led to a 2020 ruling by the United Kingdom Privy Council that 
INDECOM had neither the authority to lay charges nor to substitute its 
judgement for that of the prosecution service.92 INDECOM and the Director 
of Public Prosecutions (DPP) signed a Memorandum of Understanding 
agreeing that the DPP will make a decision on whether to lay charges and 
proceed with the prosecution of INDECOM’s cases within 30 days from the 
submission.93 Additionally, the Privy Council confirmed that INDECOM does 
have the power to prosecute obstruction of its investigative work, and to 
compel state agents to cooperate with its work.94 

At the Norwegian Bureau for Investigation of Police Affairs, the director 
decides on prosecutions of crimes that can bring up to 10 years of 
imprisonment.95 But for more serious crimes, the Director of Public 
Prosecutions takes the decision.96 In Israel, the Police International 
Investigations Department under the Ministry of Justice also has the 
responsibility, with some exceptions, for laying charges and prosecuting the 
crimes under its jurisdiction.97

In Kenya, the board members of its investigative agency, IPOA, jointly decide 
on recommendations at the end of an investigation. While this process 
dilutes personal responsibility, a Kenyan human rights lawyer noted that a 
group might be more insulated from outside pressures than an individual 
would be.98 At IPOA, investigators work in close coordination with the legal 
department that is responsible for preparing the recommendation to the 
Director of Public Prosecutions, and the recommendation is reviewed by the 
technical committee of the board to ensure it meets the required standard 
and before being signed by the director.99 Similarly, prosecutors in GAESP in 
Rio de Janeiro, before its dissolution, signed the documents together to avoid 
being targeted for individual retaliation, a practice developed after a judge 
who issued a decision to arrest police officers was targeted and killed.100

The most effective approach is to have the director of the IIA be the one 
who decides whether to charge a state agent. By legislating this authority 
in the office of the director, a specific individual can be held accountable 
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for the decision. Further, the decision will be made independently of the 
prosecution service. In those jurisdictions where the director does not 
make the ultimate charging decision, and the decision is made externally—
typically by the prosecution service—it is important to guarantee the 
transparency and accountability of that process. The prosecution service 
should provide written reasons to the IIA director in cases where the 
decision is made not to prosecute. The director should then have the 
discretion to make those reasons public. 

As this chapter has sought to document, it is essential for an IIA to have 
independent leadership and, ideally, that leadership should have the power 
to lay charges directly. This ensures the IIA can operate effectively and 
impartially, even when investigating the most serious crimes committed by 
the most powerful state actors. Exactly what an IIA should investigate and 
whom it should have jurisdiction over are addressed in the following chapter.
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Defining what the IIA investigates and over whom it has jurisdiction 
is critical to its effective functioning and the fulfillment of its mandate. 
There will inevitably be resistance by state agencies to ceding jurisdiction 
to an independent agency over which they have little or no control. For 
that reason, it is important that the IIA’s sphere of jurisdiction be well 
delineated, so affected state agencies know when their duty to notify the 
IIA arises and what their responsibilities are after notification. Once the IIA 
is notified and determines the incident falls within its jurisdiction, it may 
invoke its exclusive powers to conduct an investigation. 

It is important for an IIA to have exclusive jurisdiction over a limited number 
of the most serious incidents or allegations of crimes. But the director 
should also have discretion to decide to take over the investigations of 
other abuses by state agents in cases where doing so would be in the public 
interest. The resources allocated to an IIA are almost never sufficient, 
and a jurisdiction that is too broad might stifle the effectiveness of the 
investigations or lead to the investigation of less serious or less complex 
offenses. When there are widespread abuses by state agents, having a 
narrower mandate for exclusive jurisdiction might give the IIA a better 
chance to be effective.

This chapter will examine the role of the IIA as lead investigative agency, 
the alleged crimes and perpetrators the IIA should have jurisdiction over, 
temporal considerations that should be taken into account, and finally, the 
statutory defenses that should be avoided if the IIA is to be effective. 

A. �IIA AS LEAD INVESTIGATIVE 
AGENCY

Nearly all incidents falling under the jurisdiction of an IIA and spurring an 
investigation by that IIA will overlap with other investigations of the same 
incident, conducted by other agencies. For example, many jurisdictions 
have legislation permitting coroners or medical examiners to conduct 
investigations into fatality incidents. Often, complainants who suffered 
significant injuries, ill-treatment, or torture will be under investigation 
themselves for criminal offenses. When a single incident is the focus of 
multiple investigations by different agencies, confusion can ensue.

But these circumstances should not give any other investigative agency 
license to conduct a parallel investigation during the IIA investigation. The 

2 4 	 W H O  P O L I C E S  T H E  P O L I C E ? 

W H O  P O L I C E S  T H E  P O L I C E ?  T H E  R O L E  O F  I N D E P E N D E N T  A G E N C I E S  I N  C R I M I N A L  I N V E ST I G AT I O N S  O F  STAT E  A G E N TS

4

INVESTIGATIVE 
AUTHORITY AND 
JURISDICTION



IIA needs to be the lead agency because it is independent, while other 
investigative agencies have potential conflicts of interest. Additionally, 
the IIA is conducting an investigation that could lead to criminal charges, 
the most serious societal response to alleged wrongdoing and one with 
potentially dire consequences for a subject state agent. The IIA needs to be 
the primary evidence gathering tool to ensure the evidence’s integrity if a 
trial takes place. 

The legislation governing an IIA should make it clear the IIA becomes the 
lead investigative agency as soon as its mandate is invoked. 

Being the lead agency means that mere supervision or monitoring of an 
investigation carried out by investigators directly or indirectly connected 
with the state agency in question is not sufficient. That approach will not 
satisfy public confidence that an independent investigation has occurred. 
Instead, both the supervision of the investigation and the actual exercise 
of the investigation must be conducted by the IIA. The investigation which 
led to the European Court of Human Rights decision in Kelly et al v. United 
Kingdom, where an Irish Republican Army attack on a police station 
resulted in the shooting deaths of nine persons by a special forces unit 
of the British Army, was supervised by an independent police monitoring 
authority, as required by law at that time. But, crucially, the investigation 
itself was carried out by police—not investigators from the IIA. The court 
criticized this arrangement, noting that “this cannot provide sufficient 
safeguard where the investigation has been for all practical purposes 
conducted by police officers connected, albeit indirectly, with the operation 
under investigation.”101

In contrast, Ontario’s Special Investigations Act establishes that “the SIU 
Director is the lead investigator in the investigation of an incident or matter 
under this Act, and shall have priority over any police force investigating 
the incident.”102 Most IIAs act as lead investigative agencies but not every 
one is governed by legislation that so clearly lays out its mandate and 
clarifies primacy among multiple investigating agencies. Further, the on-
the-ground investigation of any incident is seldom as neat as the legislation 
would have it.

For example, legislation in Kenya includes an unambiguous provision that 
IPOA shall “investigate any complaints related to disciplinary or criminal 
offences committed by any member of the service.” But that legislation 
does not provide clear guidance on how it relates to the National Police 
Service Act, which entrusts the Directorate of Criminal Investigations to 
undertake investigations of serious crimes. The overlapping investigative 
powers of the two institutions result in turf wars or, in some instances, 
waste and imprudent application of scarce public resources.103

There may be circumstances where the IIA, by necessity, has to delegate 
some investigative steps to a regular law enforcement agency. For example, 
an incident scene may need to be secured by more personnel than the IIA 
has available. But any such delegation should be minimized, and should be 
closely monitored by the IIA. 
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The State Inspector’s Service in Georgia has exclusive jurisdiction over 
crimes committed by state agents, and responsibility to investigate those 
crimes. However, it cannot carry out important investigative actions, such 
as search and seizure, without the approval of the prosecutor’s office. 
Similarly, the specialized prosecutor’s department in Argentina needs 
the consent of regular prosecutors to investigate cases. This dynamic 
negatively affects an IIA’s ability to effectively investigate cases under its 
jurisdiction.104 

It is important for an IIA to be the lead investigative agency—and equally 
important that other government entities understand this. 

B. WHAT THE IIA INVESTIGATES 

The typical mandate of an IIA is to conduct effective criminal investigations 
into death, serious injury, torture, and allegations of sexual assault by state 
agents. (As noted earlier, this paper does not seek to address accountability 
for other crimes, such as bribery, committed by state agents. IIAs are 
intended to investigate the most serious crimes committed by state agents, 
and the agencies would be overwhelmed if they sought to investigate 
every allegation against the police.) Some states are confronted with 
the phenomenon of people disappearing after being detained, and such 
disappearances should be also be investigated by an IIA. These serious 
crimes harm not only the victims and their families, but also the body politic 
because they undermine state authority. 

All state agencies should have a duty to notify their IIA in circumstances 
of death, serious injury, or disappearance involving state agents. All state 
agencies should also refer allegations of sexual assault, torture, or enforced 
disappearances by police officers. It is not acceptable for a state agency 
to wait until a complaint is made by the victim or the victim’s family before 
notifying the IIA. If an IIA only responded to victim complaints, many serious 
incidents would escape investigation.

There should be a detailed definition and clear understanding of the 
circumstances in which the IIA’s mandate is triggered. Notification is critical 
to the IIA’s ability to effectively investigate because it prompts a series 
of important steps, including the IIA’s assuming its position as the lead 
investigative agency, permitting it to secure the scene, seize evidence, and 
take other steps discussed later in this paper.

An IIA should have exclusive jurisdiction to investigate when an individual 
sustains any of the following harms.

1.	 �Death. Any death that is prima facie attributable to state agents or 
occurs while the deceased is under arrest, detention, or in custody. 

2.	 �Serious injury. Serious injury needs a well-developed definition 
because without one, it can be the subject of too much discretion by 
state agencies. The definition should not be unduly restrictive. The 
definition below is used by Ontario’s Special Investigations Unit:
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	� “Serious injury includes any injury that is likely to interfere with the 
health or comfort of the complainant that is more than transient or 
trifling in nature. An injury is initially presumed to be serious when the 
complainant is:

	 (i)	 taken to hospital;

	 (ii)	 suffers a fracture to the skull, or to a limb, rib or vertebra;

	 (iii)	 burns to a significant portion of a person’s body;

	 (iv)	 the loss of any portion of the person’s body; or

	 (v)	 a loss of vision or hearing.”105

3. 	 �Allegations of sexual assault. How this offense is defined within 
a jurisdiction’s penal code will vary, but its essence is always non-
consensual touching of a sexual nature. These allegations should fall 
under the mandate of an IIA whenever a complainant alleges they have 
been sexually assaulted by an on-duty state agent. Many jurisdictions 
contain a definition of sexual assault which vitiates consent where 
the accused abuses his position of power or authority, a relevant 
consideration when a complainant is detained and makes allegations of 
this nature.106 

4.	 �Allegations of torture. Article 1 of the United Nations Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (CAT) defines torture as “any act by which severe pain 
or suffering, whether physical or mental, is intentionally inflicted on 
a person for such purposes as obtaining from him or a third person 
information or a confession, punishing him for an act he or a third 
person has committed or is suspected of having committed, or 
intimidating or coercing him or a third person, or for any reason based 
on discrimination of any kind, when such pain or suffering is inflicted by 
or at the instigation of or with the consent or acquiescence of a public 
official or other person acting in an official capacity. It does not include 
pain or suffering arising only from or inherent in or incidental to lawful 
sanctions.”107

5.	 �Allegations of enforced disappearance. As defined by Article 2 of the 
International Convention for the Protection of All Persons from Enforced 
Disappearance, “enforced disappearance is considered to be the 
arrest, detention, abduction or any other form of deprivation of liberty 
by agents of the State or by persons or groups of persons acting with 
the authorization, support or acquiescence of the State, followed by a 
refusal to acknowledge the deprivation of liberty or by concealment of 
the fate or whereabouts of the disappeared person, which place such a 
person outside the protection of the law.”108

Many oversight agencies may choose to have a broader mandate covering 
more incidents than the ones listed above. There are multiple uses of force 
that could fit within an IIA’s mandate, such as police discharge of a firearm 
where the bullet misses its intended target, or the deployment of pepper 
spray or other “less-lethal” weapons which ostensibly do not cause serious 
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physical injury. Some IIAs respond to incidents involving allegations against 
off-duty state agents where there would appear to be no nexus between 
abuse of authority and the alleged criminal misconduct.109 The mandate 
could include allegations of ill-treatment if it is defined separately in 
domestic criminal law.110 All of these areas are important. But of paramount 
importance is having a clear definition of the crimes that require an IIA 
investigation. Involved state agencies must understand when their duty to 
notify the IIA is triggered.

Further, some agencies have a public interest component in their mandate, 
which permits a director to investigate when they believe there is a 
significant public interest in an investigation—even if the incident falls 
outside of the IIA’s statutory mandate.111 In those circumstances, the IIA will 
only have jurisdiction when it places the state agency in question on notice 
that the IIA is now the lead investigative agency. 

Given the potential demand on limited IIA resources, there may be a need 
for a screening procedure to prioritize cases according to the seriousness 
of the allegation. Without a system for prioritizing cases, an IIA can 
become overwhelmed, or may misallocate resources. A report on the South 
African Independent Police Investigative Directorate (IPID) recommended 
that, because it was under-resourced, the IPID should implement a case 
screening procedure to prioritize cases based on the severity of the alleged 
crimes.112 

C. WHO THE IIA INVESTIGATES

Perpetrators

The question of over whom the IIA should have jurisdiction is perhaps not 
as clear-cut as it may seem. Who should be included in the definition of 
“state agent?” Immigration officers? Members of the military? Members of 
the military, but only at certain times or while performing certain tasks? 

This paper recommends the definition of relevant state agents as, minimally, 
law enforcement personnel. The most obvious class would be police and 
correctional officers, and those responsible for detention facilities because 
of their role in arrest and detention. How far the class goes beyond these 
law enforcement personnel will be largely a function of budget, political will, 
and jurisdiction in a federated state. It could also include border control 
agents,113 custodians in mental health hospitals, or youth workers in youth 
detention centers. The military is also included in some jurisdictions—
typically when performing police functions. 

The scope of personnel defined as “state agents” varies from one IIA to 
another. The overriding consideration is to have a clear definition of who 
falls under the IIA’s jurisdiction, so that all parties know when the mandate 
of the IIA is triggered.
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Potential criminal liability will be extended to those who aid, abet, or 
counsel the main participant(s), or act as an accessory after the fact if 
their acts or omissions fit under that jurisdiction’s criminal law principles 
of party liability. Further, if state agents are under a legal duty to protect 
an individual within their custody or care, they could be held criminally 
liable as a party to an offense when they fail to act—if failing to act aided 
the commission of the offense. For example, a Canadian police corporal, 
who was in charge of the Vancouver City Police lock-up and present when 
an unidentified officer stomped on a prisoner’s knee, was found guilty of 
aggravated assault as a party—even though he was never identified as the 
perpetrator—due to his duty to protect those in his custody and his failure 
to intervene.114 Courts in South Africa have issued similar decisions.115 

Further, criminal liability may attach to those who attempt to suppress 
evidence or otherwise interfere with an IIA investigation, even if not directly 
involved with the incident in question. These offenses are typically referred 
to as “offenses against the administration of justice” and are not offenses 
against the person. However, an IIA should have jurisdiction to investigate 
these related allegations.

Offenses committed by state agents when they are off duty do not fit 
the typical definition of abuse of state authority. However, there may be 
incidents where a state agent uses the power of their office in committing 
an offense, and these should be pursued by an IIA. South African 
authorities word the question of whether an officer is on duty this way: 
there must be “enough of a connection between their employment as police 
officers and their illegal acts” before its Independent Police Investigative 
Directorate assumes jurisdiction.116 Thus, the definition of “state agents” 
should embrace circumstances when they abuse the power of state 
authority even when off duty. 

Superior/Command Responsibility

Governments and law enforcement agencies must ensure that superior 
officers are held responsible if they know, or have a legal duty to know, 
that law enforcement officials under their command are resorting, or have 
resorted, to the unlawful use of force and firearms, and they did not take all 
measures in their power to prevent, suppress, or report such use.117

Concepts of party liability can be used to attach criminal liability to those 
in a superior/command position even when the superior is not directly 
responsible for the criminal act in question. While there can be difficult 
questions of proof in determining the role of officers in a command position 
when harm is caused by those under their command, there is every reason 
to include them in an investigation if the evidence points in their direction. 
No legislation governing an IIA should articulate an exclusion of potential 
criminal liability at any level. No one should prima facie be excluded from 
an IIA investigation if a credible allegation links them to serious harm or 
death as previously defined. (Unfortunately, the Republic of Georgia’s 
recent law establishing the State Inspector’s Service fails to meet this 
standard.118 The Committee for the Prevention of Torture has criticized “the 
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relatively narrow” scope of the remit of that office because it excludes 
senior political officials.119)

Strong powers to investigate the obstruction of an IIA’s investigation can 
also help to bring senior officers to account. The Diah case in Jamaica is 
instructive. In August 2013, INDECOM received a report and commenced 
an investigation into the fatal shooting of a young woman in St. Catherine 
Parish. During the investigation, then Deputy Superintendent Albert Diah 
refused to comply with instructions from INDECOM investigators and 
prevented certain investigative steps, namely the processing of firearms. 
He was charged with obstruction of INDECOM and failure to comply with 
a lawful requirement. After almost seven years of litigation, the Judicial 
Committee of the Privy Council decided he was guilty.120 

In March 2019, the Federal Criminal Court in Neuquén, Argentina sentenced 
14 prison officers to life sentences for the torture and death of Argentino 
Pelozo Iturri, as well as for actions to conceal their crime.121 The court also 
convicted the director of the prison unit and sentenced him to six years 
and six months in prison for the crime of failing to prevent the application 
of torture. The deputy director and head of internal security of the unit 
were sentenced to six and seven years in prison, respectively, for the same 
crimes. In addition, a regional inspector of the penitentiary service was 
convicted and sentenced to six years in prison for failing to report the 
commission of the crime of torture.122 

In July 2017, prosecutors from GAESP, which was a specialized department 
under the prosecutor’s office in Rio de Janeiro, indicted Major Leonardo 
Gomes Zuma, the commander of a police unit, for trespassing into homes 
and restricting property rights. On several occasions between January and 
April 2017, military police under Major Zuma’s command invaded the homes 
of residents of the Nova Brasília community and, against the residents’ 
express will, occupied the properties. Residents were forced to accept the 
presence of police officers, which in one case lasted two months.123 Major 
Zuma was convicted for abuses committed during his command of the unit. 

Military

Civilian oversight of military action raises basic questions of the ultimate 
responsibility for a country’s military. While most countries accept the 
proposition that strategic military decision-making remains in the hands of 
the civilian political leadership, rather than professional military officers, 
the military often has powers to investigate, prosecute, and adjudicate 
alleged transgressions through its own systems of investigations and 
courts-martial. But international human rights standards are clear that a 
jurisdiction’s military justice system, if it exists, should not extend to human 
rights violations.124 For example, Article IX of the Inter-American Convention 
on Forced Disappearance of Persons states: “Persons alleged to be 
responsible for the acts constituting the offense of forced disappearance 
of persons may be tried only in the competent jurisdictions of ordinary law 
in each state, to the exclusion of all other special jurisdictions, particularly 
military jurisdictions. The acts constituting forced disappearance shall 
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not be deemed to have been committed in the course of military duties.”125 
Further, the UN Special Rapporteur on the Independence of Judges and 
Lawyers highlighted that, “The jurisdiction of ordinary courts should prevail 
over that of military courts to conduct inquiries into alleged offences 
involving serious human rights violations and to prosecute and try persons 
accused of such crimes, in all circumstances, including when the alleged 
acts were committed by military personnel.”126

Governments use their military against their own citizens. This intensified in 
2020 during the enforcement of COVID-19 lockdowns, but it was noticeable 
earlier in government operations against drug-related crimes (often referred 
as “drug wars”). The use of the military by many countries to enforce 
COVID-19 related restrictions highlights the need for civilian oversight and 
effective investigations. In Jamaica, 12 civilians were killed by the army in 
2020,127 compared to typically one per year.128 The case of Collins Khosa, 
who died after allegedly being assaulted by members of the South Africa 
National Defense Force enforcing the lockdown, provides an important 
insight: while the army absolved its members of any responsibility, 
the Independent Police Investigative Directorate conducted its own 
investigation and recommended disciplinary action against five metro police 
officers who stood by when Khosa was assaulted.129 

IIAs are necessary to facilitate public confidence that state agents will be 
held accountable when a civilian suffers death or serious harm at their hands. 
For the same reason, the military should also be subject to IIA jurisdiction 
when they exercise police functions, alone or jointly with the police.

INDECOM in Jamaica has the competence to investigate violations within 
its mandate committed by the members of Jamaican Defense Force 
(JDF) when they are acting jointly with the police. The JDF filed a claim 
challenging INDECOM’s actions after INDECOM sought to investigate the 
army’s firing of mortars during a 2010 joint police/military operation in 
the Tivoli Gardens neighborhood of Kingston. In July 2018, the court ruled 
in favor of INDECOM with one small exception, which granted the army 
immunity from having to produce its operational orders.130 

Obviously, governments should not use their military against their own 
citizens. But where and when members of the military are used for policing 
functions, they should be subject to IIA jurisdiction.

D. TEMPORAL CONSIDERATIONS

Most IIA investigations examine incidents that occurred after the 
establishment of the agency. However, some consideration must be given to 
the jurisdiction of an IIA over allegations that predate its establishment. This 
issue is particularly germane to allegations of detainees who disappeared 
while in custody, incidents of historical police use of lethal force, and sexual 
assault allegations, all of which may have occurred years ago. 

Some IIAs include units specifically designed to investigate historical 
events. The Police Ombudsman for Northern Ireland, for example, continues 
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to maintain a Historical Investigations Directorate to investigate allegations 
related to The Troubles going back as far as 1968.131 But most IIAs lack the 
mandate and the resources for such historical work. For example, the State 
Inspector’s Service in Georgia does not have the mandate to investigate 
crimes committed prior to its establishment132 and according to the staff, 
the service would not be able to take on such a significant workload without 
additional resources.133

Because multiple historical allegations could overwhelm a newly 
established IIA, it should have the ability to screen and triage them. 
Unresolved historical incidents can be a festering sore on current relations 
with law enforcement officials and need to be addressed before the 
objective of public confidence in oversight can be attained. Accordingly, 
this paper recommends that the IIA mandate include historical allegations, 
along with the authority to decline to conduct an investigation. 

E. �NO OVER-REACHING STATUTORY 
DEFENSES FOR STATE AGENTS 
OR STATUTES OF LIMITATIONS 
FOR GROSS HUMAN RIGHTS 
VIOLATIONS

State agents enjoy a monopoly on the legitimate use of force. Most 
jurisdictions have statutory provisions granting state agents protection 
from criminal liability for their use of force, including lethal force, if acting 
within their mandate, and if the force was proportionate to the threat and 
necessary in the circumstances. Many criminal investigations of state 
agents focus on the line between reasonable and excessive force—the 
former being justified in law and the latter not. 

However, some jurisdictions provide state agents with overly broad statutory 
protections which would justify virtually any use of force. For example, in 
1978, Colombia amended its Penal Code to permit members of its police 
force to plead that if an otherwise punishable act was committed, “in the 
course of operations planned with the object of preventing and curbing the 
offences of extortion and kidnapping and the production and processing 
of and the trafficking in narcotic drugs,” lethal force was justifiable. 
This special defense led to the acquittal of police officers accused in 
the shooting death of seven individuals who, according to the forensic 
evidence, were unarmed and shot in the back or head.134 A 1979 decision 
by the United Nations Human Rights Committee in response to a petition 
by the family of a woman who was among the seven killed, found her death 
to be a breach of Article 6(1)—the right against arbitrary deprivation of 
life—of the International Covenant on Civil and Political Rights because 
it “was disproportionate to the requirements of law enforcement in the 
circumstances of the case.”135
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Torture, extra-judicial executions, and enforced disappearances are 
crimes under international law and must not be subject to a statute of 
limitations. The Inter-American Court of Human Rights has stated that 
“it is unacceptable to use amnesty provisions, statutes of limitations or 
measures designed to remove criminal liability as a means of preventing the 
investigation and punishment of those responsible for gross violations of 
human rights such as torture, summary, extra-legal or arbitrary executions 
and disappearances, all of which are prohibited as breaches of non-
derogable rights recognized under international human rights law.”136 The 
European Court of Human Rights has issued a similar decision: “[W]here a 
State agent has been charged with crimes involving torture or ill treatment, 
it is of the utmost importance for the purposes of an ‘effective remedy’ 
that criminal proceedings and sentencing are not time-barred and that 
the granting of an amnesty or pardon should not be permissible.”137 These 
judicial findings should be clearly reflected in domestic legislation.

Such statutory forms of protection from criminal liability are antithetical to 
the concept of the rule of law. There is no point in mandating independent 
investigations if these immunities are in effect. Statutory protections for 
state agents must be mandated for the sole purpose of being proportionate 
to the threat and necessary in the circumstances. The UN Committee 
against Torture stated that “…granting immunity, in violation of international 
law, to any State or its agents or to non-State actors for torture or ill-
treatment, is in direct conflict with the obligation of providing redress to 
victims. When impunity is allowed by law or exists de facto, it bars victims 
from seeking full redress as it allows the violators to go unpunished and 
denies victims full assurance of their rights.”138

Any use of force by law enforcement officials must comply with the 
principles of legality, precaution, necessity, proportionality, non-
discrimination, and accountability.139 In assessing whether the use of 
firearms was unavoidable in order to protect life, or the use of force was 
necessary and proportionate, the state should rely on the authoritative 
guidance found in international codes and principles such as the Code of 
Conduct for Law Enforcement Officials,140 Basic Principles on the Use of 
Force and Firearms by Law Enforcement Officials,141 and the United Nations 
Human Rights Guidance on the Use of Less-Lethal Weapons.142

Overly broad statutory protections from criminal responsibility are meant 
to protect police officers from accountability for serious crimes; they make 
the job of IIA investigators nearly impossible. The next chapter looks more 
closely at those investigators, and their competence and training.
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Criminal investigations of state agents are often complex. They can 
be subject to formal and informal pressure from police unions and other 
agencies representing police on one hand, and public outcry over police 
actions on the other. Investigating crimes such as homicide and assault 
requires specific technical skills, but also more than that. The “Careers” 
page of the Independent Office for Police Conduct in England and Wales 
provides a glimpse into demands on investigators: “[O]ur need to be 
independent means we need people from all sectors of society, who have a 
wide range of skills. The analytical ability to sift through evidence and find 
the vital piece of information. The humanity to deal sensitively with people 
from all walks of life when they’re grieving or at their most vulnerable. And 
the resilience to pursue a line of enquiry that may have awkward and even 
headline-grabbing consequences.”143 

Who can work as an IIA investigator, and the skills and resources they need 
to do so effectively, are the subject of this chapter. 

A. �SECONDED AND FORMER STATE 
AGENTS, OR INVESTIGATORS WITH 
NO POLICE EXPERIENCE

In an ideal world, independent investigators would come from a variety 
of backgrounds and be skilled at criminal investigations but have no 
prior employment as a state agent. They would be competent in all major 
investigations up to and including complex homicides but have no conflicts 
of interest or potential bias for or against state agents. However, it is very 
difficult to develop the skills to conduct a criminal investigation without 
having worked as a state agent. The practicalities of staffing an agency 
mandated to conduct major criminal investigations means the only readily 
accessible pool of qualified candidates will be those who have worked for 
state agencies like the police. 

IIAs generally need to draw from this pool of former state agents, and that 
need is even more urgent at the beginning stages of an IIA’s existence. 
Former British Columbia Independent Investigations Unit Director 
Richard Rosenthal, in an article reviewing Canadian independent critical 
investigation agencies, concluded that “the practical problems of staffing 
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[such an agency] solely with civilian investigators with no police experience 
has proven itself to be a formidable barrier, with the result that there are 
no agencies in existence that currently refuse to use former police as 
investigators and only one with a long-term, but as-of-yet unachieved goal 
of doing so.”144 

Similarly, in Trinidad and Tobago, the director of the Police Complaints 
Authority (PCA) would like to hire more investigators who do not have a 
policing background but notes the challenges of doing so and the time 
required for training them. The PCA conducts in-house training and also 
sends its investigators to courses in the US.145 But despite such efforts, the 
challenge remains: in an ideal world, IIA investigators would be free of past 
ties to state agencies, but as a practical matter, such ties are difficult to 
avoid when hiring someone with the necessary skill set. 

Thus, in the balance between competence and perceptions of bias, we are 
of the view that an IIA should be allowed to employ former law enforcement 
agents as investigators. But IIAs should not rely exclusively on former 
officers, and if possible, former officers should not constitute the majority 
of the investigators. 

In addition, steps must be taken to ensure there is no bias on the part of 
former law enforcement agents employed as IIA investigators. Credible 
suggestions of bias will corrode public trust, and proof of actual bias will 
destroy the integrity of the agency’s investigations. 

Issues of bias should be addressed in the hiring process, and then through 
ongoing anti-bias training. Further, no former state agent should be 
involved in any investigation that relates to the state agency of which they 
were an employee. 

The State Inspector’s Service (SIS) in Georgia uses an open application 
process when seeking to hire investigators, with members of academia 
and civil society participating in the selection process. The qualification 
requirements for investigators of the State Inspector’s Service are defined 
by law.146 Recently, nearly 200 people applied for the position of investigator 
with the SIS. The competition committee selected 16 candidates for the 
position of investigator of especially important cases.147 The 16 newly-hired 
investigators had different backgrounds: two were former defense lawyers, 
seven had worked at the prosecutor’s office, five formerly worked at the 
Ministry of Internal Affairs, and two worked at the Investigative Service of 
the Ministry of Finance.148

There is an important distinction to be draw between hiring former state 
agents and using current state agents who have been temporarily lent to 
the IIA. The employment of seconded—as opposed to former—officers 
should be avoided. Their use is bound to create the appearance of bias. 
The use of seconded officers has been shown to subvert the effectiveness 
of police oversight agencies.149 In Israel, for example, the attorney general 
acknowledged that Machash’s use of investigating officers on loan from the 
police was compromising the IIA’s independence, and has announced that 
it will no longer use them.150 
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Some agencies avoid the problem of secondment by employing former 
officers from other countries. One of investigators of the Norwegian Bureau 
for Investigating Police Affairs worked for Sweden’s police service.151 
At its inception, the Police Ombudsman for Northern Ireland recruited 
experienced investigators from locations around the world including the 
United States, Canada, Australia, and Hong Kong.152 This approach enables 
a fledgling IIA to hire experienced investigators, while avoiding potential 
conflicts of interest or perceptions of bias.

This recommendation of permitting former state agents to be employed 
as investigators should not be taken to mean they are the only qualified 
candidates. Promising candidates with no police experience should 
be considered as well. They can be enrolled in relevant investigation 
courses offered by police colleges, and the IIA can offer in-house training, 
mentoring, and ongoing performance evaluations to ensure they become 
competent investigators. The goal should be to have a staff of highly trained 
investigators representing a mix of civilians and former state agents whose 
investigations can withstand the scrutiny of a high-profile criminal trial. 

The Independent Office of Police Conduct in England and Wales hires 
trainee investigators who then spend 12–18 months developing skills, 
knowledge, and expertise through both formal and on-the-job training. 
This process involves supporting the delivery of high-quality investigations, 
including working on criminal and misconduct allegations. Trainees witness 
and take part in interviews, visit incident scenes, and collect, preserve, and 
analyze evidence. On completion, they become accredited investigators 
appointed to a permanent Investigator role.153 

A difficult staffing area arises with the need for forensic investigators 
referred to in the policing world as “scenes of crime officers.” It is virtually 
impossible to find suitable candidates in this category who have not 
developed the skill set through prior policing employment. The answer may 
be to permit former scenes of crime officers to be employed by an IIA until 
investigators with no police experience can be trained to fill this role.

B. �INVESTIGATORS’ COMPENSATION, 
IDENTIFICATION, AND CLOTHING

IIA investigators have full police powers and perform major investigations 
requiring a high level of skill. As such, they deserve to be compensated 
commensurate with, or better than, the pay package of those they are 
authorized to investigate. Additionally, investigators will be treated with a 
higher degree of respect if they are perceived to be of equal or higher rank 
than those they are investigating. In the Republic of Georgia, the salaries 
of investigators with the State Inspector’s Service are comparable with line 
prosecutors’ salaries.154 In Jamaica, the alignment of the level of salaries is 
based on the criteria that all INDECOM investigators are “degree-holders” 
and paid at higher levels than those without an academic degree.155
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IIA investigators should have an identification badge and other visible 
markers of their position. We recommend they have identifiers such as 
jackets that can be used at an incident scene to differentiate them from 
other state agents. Ideally, they should also have marked vehicles. 

Beyond the badge, an identifying jacket, and a marked vehicle, there is 
no reason for IIA investigators to have the usual paraphernalia associated 
with policing, such as firearms and handcuffs. The likelihood that IIA 
investigators will need to use force is remote; they are not involved in front-
line law enforcement. Additionally, it is important for public perception that 
IIA investigators do not look and act like police officers. Finally, no former 
state agents serving as IIA investigators should be permitted to wear or 
display any symbols linking them to their former employment.156 

C. �DIVERSITY AND CULTURAL 
AWARENESS OF IIA 
INVESTIGATORS

Whether investigators are former state agents or not, the IIA should be 
cognizant of—and seek to bolster—gender, racial, ethnic, and cultural 
diversity within the agency’s personnel. Such diversity strengthens the 
agency and supports its work, because investigators will likely interact with 
a diverse population representing different cultures and languages and 
possessing varying historical relationships with state agents. 

An IIA should strive to employ investigators who reflect the community it 
is serving. Israel’s attorney general recently announced, for example, that 
it will be integrating members of the Ethiopian, Arab, and ultra-Orthodox 
communities into its Machash in order to increase public trust. In addition 
to seeking diversity in its hires, an IIA can undertake specific outreach to 
minority communities and other groups most affected by police abuse, to 
build their understanding of, trust in, and access to the agency. 

Equally important, hiring committees must be alert to potential biases 
among candidates regarding issues of race, ethnicity, gender, or religious 
affiliation. After hiring, it is equally important that investigators receive 
ongoing education on anti-racism, diversity, inclusion, gender-based 
violence, and mental health. The training must include sensitivities to 
families who have lost a loved one and to survivors, particularly in the area 
of alleged sexual assaults. 

The agency’s investigators represent its public face and need the 
cooperation of all involved citizens to conduct effective investigations—and 
they should be selected and trained with these requirements in mind. The 
role of IIA investigator is a complex one, and their duties are many. The next 
chapter looks at those duties in greater detail. 
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An independent investigative agency is only as effective as the powers 
it wields. While the general nature of those powers—especially the 
importance of independence—was discussed earlier, it is important to focus 
particular attention on how IIA powers govern interactions between agency 
investigators and the state agents they are meant to hold accountable. This 
chapter examines the powers of IIA investigators, how and when they are 
brought to bear, and the duty of state agents to cooperate. 

A. POWERS OF IIA INVESTIGATORS

Investigators must have the same powers as police officers within their 
jurisdiction. This typically includes the powers of arrest over citizens, and the 
authority to apply for production orders, search warrants, and intercepted 
communications authorizations. Of particular importance, IIA investigators 
should have the authority to enter any law enforcement establishment and 
seize materials relevant to the investigation without prior authorization. 

B. �MANDATORY IMMEDIATE 
NOTIFICATION AND DUTY TO 
COOPERTE

IIAs often face serious opposition and attempts to undermine their 
effectiveness and reputation from powerful police organizations, and from 
some political forces. In addition to a well-defined mandate, the IIA needs 
clear obligations requiring state agents to notify it about incidents falling 
within that mandate, as well as the ability to enforce the duty to cooperate. 

It is important for an IIA to be able to act in response to complaints but not 
to be limited to a purely reactive role. State agencies must be obligated to 
immediately notify the IIA in certain cases. For example, state agencies are 
required to notify the SIU in Ontario and INDECOM in Jamaica in cases of 
death or serious injury involving a police officer or that occur in custody. 
Similarly, the Independent Office of Police Conduct in England and Wales 
requires the police to report any death or serious injury involving a police 
officer or occurring in custody.157 The IIA will usually depend on the affected 
state agency notifying the IIA of incidents within its mandate because state 
agent are inevitably the first at the incident scene. Accordingly, any state agents 
who have knowledge of an incident reasonably falling under the mandate 
of the IIA must immediately notify it either directly or through the chain of 
command. Failure to report an incident should lead to disciplinary sanctions.

At the same time, it is highly unlikely that an IIA will receive notification 
of behaviors that prima facie would be criminal, such as torture. Torture 
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takes place away from the eyes of others, and often does not leave visible 
physical traces. Psychological torture can be as severe as physical torture 
but its effects can only be uncovered later through interviews and medico-
legal examinations in line with the Istanbul Protocol.158 Some serious 
injuries manifest themselves after a complainant is no longer detained: 
concussions or non-displaced rib fractures may be diagnosed days or 
weeks after the incident in question. And allegations of sexual assault may 
be disclosed by a victim after significant gaps in time. Cases of missing 
persons that might constitute enforced disappearances might also be 
reported after a significant time. It is important to have a robust system for 
taking complaints—both referrals of complaints by state agents and direct 
receipt of complaints by the IIA—that can uncover these alleged crimes. 

The IOPC in England and Wales has very detailed guidance on how 
complaints should be handled by state agents and when and how they are 
referred.159 INDECOM in Jamaica and the State Inspector’s Service in Georgia 
operate hotlines to receive complaints, including anonymous complaints. 
Complaints received anonymously or through third parties should trigger an 
investigation, just as a direct complaint from a named victim would. 

The United States Department of Justice (DOJ) has noted the importance 
of receiving and acting on anonymous complaints. In its 2017 investigation 
of the Chicago Police Department (CPD), DOJ criticized “[T]he CPD 
and the Independent Police Review Authority’s failure to investigate 
anonymous complaints, pursuant to the City’s collective bargaining 
agreement with officers, [which] further impedes the ability to investigate 
and identify legitimate instances of misconduct … [G]iven the code of 
silence within CPD and a potential fear of retaliation, there are valid 
reasons a complainant may seek to report police misconduct anonymously, 
particularly if the complainant is a fellow officer.”160 

In some circumstances, an IIA may wish to self-initiate an investigation. 
This may arise if the agency learns of an incident through the media but no 
formal complaint is made. No IIA should be dependent on notification being 
filtered through another public authority, such as the police. 

In Ukraine, when a new specialized department under the Office of 
the Prosecutor General started its operations in 2019, it uncovered 
approximately 200 complaints of torture that were investigated by the 
police themselves instead of notifying the State Bureau of Investigations, 
an agency independent of the police, as provided by law.161 In Kenya, lack 
of police compliance with the law with regard to notifications remains a 
significant challenge for IPOA’s investigations. Notifications by the police 
have declined over the years. However, IPOA continues to take up cases on 
its own motion or as a result of complaints lodged on behalf of victims.162

For any criminal investigation, time is of the essence. But because of the 
nature of the IIA’s mandate, state agencies and not the IIA will be the first to 
know of most incidents. As stated by the European Court of Human Rights 
in Kelly v UK, “… a prompt response by the authorities in investigating a 
use of lethal force may generally be regarded as essential to maintaining 
public confidence in their adherence to the rule of law and in preventing 
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any appearance of collusion in or tolerance of unlawful acts.”163 If the state 
agency fails to notify the IIA promptly, the subsequent investigation may be 
compromised through missing witnesses or lost evidence; examples of the 
latter include loss of contemporaneous scene photographs and, in the case 
of sexual assault allegations, loss of probative DNA samples. 

Accordingly, there must be a duty to immediately notify the IIA when the 
incident reasonably falls within the IIA’s jurisdiction. In circumstances of 
doubt, the affected state agency should contact the IIA and the IIA should 
make the decision whether or not to conduct an investigation. To receive 
notifications as quickly as possible, the Police Ombudsman for Northern 
Ireland operates a 24-hour, seven-days-per-week emergency response 
system and issues guidance for police for notification.164 In the Republic of 
Georgia, the State Inspector’s Service launched a 24-hour hotline and SMS 
notifications management system to facilitate reporting without any delay 
from any part of the country.165 

Perhaps most importantly, once the IIA’s mandate is invoked, all involved 
state agents and the employees of the affected state agency have an 
immediate duty to cooperate with IIA investigators, and the duty requires 
them to comply with directions from IIA investigators. Mandatory notification 
would mean little if it were not backed by a requirement that the involved 
state agents and their agencies must cooperate with the IIA investigation.

C. �SANCTIONS FOR BREACHES OF 
THE DUTY TO COOPERATE

Breaches of the duty to cooperate with the IIA cannot be tolerated. 
They create a climate of impunity, have the potential to compromise an 
investigation, and erode public confidence in civilian oversight. The notion 
of a breach of duty should extend beyond the obvious (e.g. non-notification 
of an incident or evidence tampering) to include provable incidents of state 
agents’ deceit in note-writing and statement-taking. The misguided loyalty 
to other agents that leads to the creation of false notes or statements 
significantly undermines the ability of IIA investigators to ascertain the truth. 

The affected state agency cannot be expected to address this issue 
because the act of insubordination does not directly affect it, and in some 
circumstances the affected agency might benefit from lack of cooperation 
by one of its agents. The IIA itself must have the ability to cause a 
disciplinary charge to be levelled against uncooperative state agents. The 
disciplinary hearing related to a violation of the duty to cooperate should be 
adjudicated by a process outside of the policing establishment. 

If state agents are allegedly involved in more serious attempts to obstruct 
an investigation, the director should also have the authority to charge them 
with a criminal offense against the administration of justice. The 2020 
decision, referred to above, of the Judicial Committee of the Privy Council 
confirming that INDECOM has powers to lay charges for crimes related to 
its ability to conduct investigations sets an important standard that should 
be considered in other jurisdictions.166 
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In Kenya, the National Police Act makes clear that a police officer’s failure 
to report to IPOA incidents where use of force has resulted in death, serious 
injury, or other grave consequences is a disciplinary offense. The Act also 
provides special obligations for superior officers with respect to reporting 
potentially unlawful use of force. In addition to securing the scene, they are 
to report the case to IPOA immediately, “using the means of communication 
that guarantee there will be the least delay, and confirm this in writing no 
later than within 24 hours after the incident. They should supply IPOA with all 
evidence and other information related to the matter, and failure to comply 
with any of these provisions shall be an offense for the superior officer.”167 

Similarly, IPID in South Africa recommends disciplinary charges against 
officers for non-compliance with the IPID Act. In the 2019-2020 fiscal year, 
15 such convictions were secured across the country.168 

D. �SECURING THE SCENE OF  
THE INCIDENT

Inevitably, there will be a lag between the time of the incident and the 
response by IIA investigators. (Sometimes the time lag can be years in 
historical cases.) However, in those instances where an incident scene 
exists, the IIA needs the scene to be secured until it can be turned over to 
IIA investigators. The Inter-American Commission on Human Rights has 
noted that “correctly safeguarding and preserving the crime scene is one of 
the prerequisites for an effective investigation.”169 The incident scene might 
yield forensically useful evidence such as blood, hair, fibers, bullet casings, 
or blood spatter. Accordingly, we recommend the affected state agency 
have the duty to secure the incident scene to the same standards expected 
of the police securing a crime scene, pending arrival of the IIA. And it is 
critically important for an IIA to develop its own forensic capacity and have 
crime scene examiners who can perform this task. INDECOM in Jamaica 
seeks certification for its examiners from the International Association for 
Identification (IAI) as Crime Scene Analysts.170 

INDECOM attends all crime scenes involving any state agents, including 
police, army (if acting jointly with the police), or correctional officers. The 
INDECOM Act authorizes it to take charge of and preserve the scene of 
any incident.171 

In South Africa, IPID has a responsibility to attend police-related crime 
scenes (where possible or practical) within 24 hours of the incident being 
reported, and to attend related post-mortems. According to IPID’s 2019-
2020 annual report, the agency attended 69% of the crime scenes and 70% 
of post-mortems.172 

The State Inspector’s Service in Georgia has own crime scene examiners173 
but noted that it is difficult to cover the entire country from just two offices 
(in Tbilisi and in Kutaisi) and it is impossible to appear at police-related 
crime scenes immediately.174

It is critically 
important for an 
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The IIAs that are created under a Ministry of Justice or specialized 
departments of prosecution services need to develop the capacity for crime 
scene examination. In Israel, Machash has powers of investigation but is 
reported to lack crime scene examiners. According to a leading anti-torture 
NGO, Machash is not proactive in collecting evidence such as examinations 
of incident scenes, searching for eyewitnesses (unless named by the 
victims), or collecting street camera recordings.175

E. �SEGREGATION OF INVOLVED  
STATE AGENTS

All involved state agents are to be segregated from their fellow officers, 
lawyers, and police association representatives until they have written their 
notes to a standard expected by police after a major incident, and are either 
interviewed by an IIA investigator or excused by an IIA investigator from 
said interview. During the segregation, they should not be permitted access 
to anyone until their notes are completed, to prevent any allegations of 
collusion.176 Also, IIA investigators must have the authority to seize the state 
agent’s weapons, clothing, and mobile phone. 

Notes of involved state agents are often the first memorialization of 
an incident. As such, they should be written contemporaneously and 
independently, without any contact with others so they most accurately 
reflect the writer’s recollection of events. Thus, we recommend that all 
involved officers have a duty to segregate and write independent notes. 
The notes should be made as soon after the event as possible, and without 
access to memorial aids such as video recordings.177 

F. �POST-INCIDENT NOTES AND 
STATEMENTS

In many post-incident situations, state agents will seek to protect 
themselves and their fellow officers from criminal liability. This may take 
the form of exaggerating the threat posed by the complainant/deceased, 
minimizing the amount of force used by themselves or their colleagues, or 
choosing to either not document the incident or to mischaracterize it.178 

This sense of loyalty many state agents have to one another is 
understandable—they rely upon each other in their day-to-day working 
relationships. Some agents will choose loyalty to the group over an earnest 
attempt to memorialize the unvarnished facts. In Kenya, a court recognized 
that “the ‘blue code of silence’ is a common phenomenon, spanning across 
different countries and police cultures in America, Europe, Asia and even 
Africa. It is the unwritten rule according to which police officers never 
provide incriminating information about their colleagues; to close ranks in 
silence and to cover up knowledge of a fellow officer’s wrongdoing with a 
collective blanket of self-preservation.”179 
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This misguided loyalty, typically at odds with the state agent’s oath of 
office to uphold the laws of the land, will lead to the creation of notes or 
statements that are false, inaccurate, or suffering from glaring omissions, 
and will significantly detract from the ability of IIA investigators to ascertain 
the truth. Agents also might worry about their own liability and try to say as 
little as possible. The duties outlined below are an attempt to counteract 
the propensity of some state agents to prefer loyalty to their colleagues over 
their duty to tell the truth.

G. �RIGHTS AND DUTIES OF  
STATE AGENTS 

To understand the rights and duties of state agents after an IIA invokes its 
mandate, it is necessary to first review the different categories these agents 
fall into and how that classification affects their duties. In a post-incident 
situation, state agents fall into two categories: witness agents and subject 
agents. Witness agents are not at risk of potential criminal charges arising 
from the incident, while subject agents are. The rights and duties of state 
agents should be outlined in their employment contracts so there is no 
misunderstanding of them during an investigation. Care should be taken to 
draft these clauses of the employment contract in a manner that does not 
abridge any state agent’s constitutional or statutory rights. 

Witness State Agents

Witness state agents have no criminal exposure arising from the incident. 
As a result, their duty to cooperate should include production of their 
post-incident notes, as well as a compelled statement to IIA investigators 
with a duty to answer all relevant questions. This obligation is critical to the 
effective outcome of the investigations. In the absence of other compelling 
evidence such as video recordings, the outcome of an investigation may 
turn on the notes and statements of witness state agents. 

Because a witness state agent has no criminal jeopardy, we are of the view 
they do not need access to a lawyer or union representative before the IIA 
interview. There is a history of police union lawyers thwarting the fact-
finding process by interfering in IIA interviews with state agents. A United 
States Department of Justice report into the Chicago Police Department 
concluded, “… we found that it was not uncommon for officers to change 
the course of the narrative or walk back statements they had made after 
their legal representatives whispered a few words,” during their interviews 
with investigators from the IIA.180 Accordingly, witness agents should be 
interviewed without legal or other representation in order to facilitate an 
untainted recitation of events from the witness’s perspective. 

INDECOM in Jamaica highlights that, “There is no requirement for legal 
representation when being examined as a witness under oath. The desire 
to have a legal representative present, however, is not grounds to delay or 
postpone a witness interview.”181

In the absence of 
other compelling 
evidence such as 
video recordings, 
the outcome of an 
investigation may 
turn on the notes 
and statements of 
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In countries where legislation stipulates that any interview with 
investigators is voluntary, compelling a witness agent to testify is a daunting 
task. In the Republic of Georgia, an interviewee may not be forced to 
provide evidence or disclose information.182 The law says that, in case of 
refusal, an authorized party (e.g. the State Inspector’s Service) may inform 
the interviewee that they may be summoned before a magistrate judge to 
give testimony and that giving testimony is compulsory and the failure to 
perform this obligation shall result in criminal liability of the interviewee.183 
In Ontario, witness state agents have an employment-based obligation 
to provide testimony, and failure to do so should result in disciplinary 
sanctions.184

The timing and location of that interview should be the prerogative of 
the IIA investigator. If the state agent is in distress, the interview can be 
delayed to a later point. The interview should be recorded so there is no 
doubt about its accuracy.

Subject State Agents

A subject state agent has the risk of criminal jeopardy. In common law 
jurisdictions, anyone who is a suspect in a criminal investigation has no 
duty to provide a statement to the authorities for the purposes of that 
investigation. 

The European Court of Human Rights, in its Guide on the Right to A Fair 
Trial, confirmed that “[a]nyone accused of a criminal offence has the right 
to remain silent and not to contribute to incriminating himself.”185 Although 
not specifically mentioned in Article 6, the right to remain silent and the 
privilege against self-incrimination are generally recognized international 
standards. But this right is not absolute. Among other criteria, “the weight 
of the public interest in the investigation and punishment of the particular 
offence in issue may be taken into consideration and weighed against the 
individual’s interest in having the evidence against him gathered lawfully. 
However, public-interest concerns cannot justify measures which extinguish 
the very essence of an applicant’s defence rights, including the privilege 
against self-incrimination.”186 

The notion of a protection against self-incrimination in investigations of 
police officers has taken the form in the United States of what is referred 
to as the Garrity warning.187 In essence, officers suspected of committing a 
criminal offense must answer questions at the risk of losing their job, but 
those answers will receive immunity in any subsequent criminal trial. As 
noted in that decision, the risk of losing one’s employment can satisfy the 
criteria of compulsion leading to an inadmissible statement. 

INDECOM in Jamaica and the Police Complaints Authority of Trinidad and 
Tobago follow the approach of requiring the subject officer to attend the 
interview but respect the officer’s right to silence if they refuse to answer 
specific questions or provide their notes.
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There is another reason why the right to silence should extend to subject 
state agents. If the subject state agent chooses to provide notes or a 
statement voluntarily, there should be no impediment to its admissibility if 
charges are later laid against that individual. 

H. �POST-INCIDENT PHYSICAL 
EVIDENCE RELATED TO THE 
SUBJECT STATE AGENT

Incidents involving an interaction with a state agent will create an 
evidentiary record. Some evidence, such as autopsy results of the deceased 
or photographs of a victim’s injuries, will be beyond the reach of the state 
agent being investigated. However, some items of evidentiary value will be 
under the more immediate control of the subject state agent. Examples 
include the subject state agent’s clothing worn at the time of the incident, 
photographs of injuries, or gunshot residue (GSR.) 

While there may be issues of self-incrimination with respect to notes 
and statements created by a subject state agent after an incident, those 
concerns should not to extend to post-incident physical evidence because, 
at the time of its creation, there was no risk of criminal jeopardy—the IIA 
had yet to be notified. IIA investigators should be able to access, seize, and 
preserve this kind of evidence without facing arguments of voluntariness, 
ownership, or concepts of self-incrimination. In all of these examples, the 
evidence exists separate and apart from the subject state agent, and should 
be considered producible to the investigators. In real terms, this means the 
investigators should be able to seize a state agent’s clothing, photograph the 
person, and take GSR samples, all without the need for a judicial warrant.

This duty to provide all relevant evidence should extend to the production 
of bodily substances in certain circumstances. For example, if the 
investigators have a reasonable suspicion the subject officer had been 
consuming alcohol or non-prescribed drugs at the time of the incident, the 
investigators should have the authority to demand a blood or breath sample 
without obtaining a warrant. Similarly, if the investigators have a reasonable 
suspicion the subject officer was involved in a sexual assault, they should 
also have the authority to demand a saliva swab suitable for DNA testing. 

IIA investigators should also have the authority to demand similar physical 
evidence from witness state agents. This power may be necessary to 
eliminate them from potential culpability and, through the process of 
elimination, develop a case against an alleged perpetrator.

I. �PRESERVATION OF DATA  
AND RECORDS

State agencies generate large amounts of data about their operations, 
including recordings of emergency calls and in-car communications, video 
recordings, and medical records in detention centers. The state agency’s 
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duty to cooperate should embrace a duty to preserve and provide these 
records to an IIA. The State Inspector’s Service in Georgia noted that 
failure of a state agency to provide appropriate records to the service, 
and in a timely manner, negatively affects its ability to conduct effective 
investigations.188 Georgia’s law allows up to 30 days for SIS investigators 
to execute a search or seizure warrant but does not set time limits  for 
the affected state agency to provide evidence such as video footage, 
and there have been multiple instances of refusal to provide or potential 
deletion of evidence.189

This duty should extend to any notes the subject state agent created before 
the triggering of the IIA mandate. The reason why these notes should be 
produced—and not the notes created after the involvement of the IIA—is 
because there was no aura of criminality surrounding the generation of 
those notes at the time of their creation. Therefore, the usual rules against 
self-incrimination do not apply. 

Training records and personnel files of a subject officer should be produced 
upon request to the investigators. These records can be of great value in 
understanding a state agent’s state of knowledge and training at the time of 
the incident under investigation.

Investigating serious crimes committed by state agents is a complicated 
undertaking, and one that depends on immediate notification, the duty 
to cooperate, securing the scene, segregation, and many other steps. As 
documented in this chapter, a fair investigation also requires respect for 
the rights of the subject state agent. The rights of other participants in an 
investigation—including victims and their representatives—are discussed in 
the next chapter.
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The obligation to investigate torture and other human rights violations 
is not only the state’s duty related to upholding public security—it is also 
part of the victims’ right to obtain full and effective redress.190 Effective 
criminal investigations are one of the measures necessary to provide victims 
of human rights abuses with satisfaction and the right to truth. A state’s 
failure to investigate, criminally prosecute, or to allow civil proceedings 
related to allegations of acts of torture in a prompt manner may constitute a 
de facto denial of redress.191 

A person shall be considered a victim regardless of whether the perpetrator 
of the violation is identified.192 Victims of crime should be recognized 
and treated in a respectful, sensitive, and professional manner without 
discrimination of any kind.193 

Individuals who report torture or sexual assault, and families of the 
disappeared or killed often live with devastating life-long consequences. Not 
knowing about the whereabouts and fate of a disappeared family member 
can itself amount to torture or ill-treatment.194 Victims need to be offered 
continued support that, minimally, should include referral to medical centers, 
social service agencies, and support programs. Those who witnessed state 
agents inflicting injuries or death might also need such support. 

A difficult area of support is breaking the news to a family that one of 
its members has died as a result of an incident involving state agents. 
Investigators charged with this task should receive training and may require 
both the assistance of a support worker and an interpreter. In cases of 
families of disappeared persons, to avoid re-traumatization it is important to 
adequately prepare the family regarding information they may be exposed 
to, carry out informative meetings in a setting and manner that reduces 
stress, and provide psychological support.195 

Victims often have relevant information that can inform investigations. 
Additionally, families’ persistence in questioning state agents’ official 
narrative has been critical in finding the truth about crimes committed by 
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state agents.196 It is important to interview victims and their families and 
take seriously their suggestions for other witnesses or leads. Interviews 
should always be held with informed consent, with interpretation if 
necessary, and by appropriately trained staff. Specific mechanisms 
should be established that allow individuals who might have heightened 
vulnerability—such as children, survivors of sexual violence, and, in many 
contexts, women—to report their experiences in a framework of respect 
and privacy. Further, when required, the IIA should provide access to 
psychosocial support. The State Inspector’s Service in the Republic of 
Georgia noted in its 2019 annual report that it is difficult to find and engage 
child psychologists in the investigative actions, and the service did not have 
a special space for interviewing children due to budgetary constraints.197

Despite all efforts, it is likely that victims will not see the results they believe 
are fair. Even if an IIA conducts thorough and independent investigations, 
only a fraction of its cases will lead to convictions. Compelling evidence of 
improper use of force is difficult to gather, and even when the investigation is 
thorough, the conclusion will often be that its use is considered justifiable in 
the enforcement of law, or in self-defense. Individual liability has to meet the 
highest burden of proof in criminal prosecutions. 

Respect for the rights of victims and their participation is important for an 
IIA’s investigation to be effective. This chapter considers first the rights 
of victims, including their right to participate in criminal proceedings and 
their right to information, before looking at the role of non-governmental 
organizations in investigations and prosecutions.

A. �RIGHTS OF VICTIMS TO 
PARTICIPATE IN CRIMINAL 
PROCEEDINGS 

The role of victims in the criminal justice system and the extent to 
which they can participate actively in criminal proceedings vary across 
jurisdictions. The role of victims depends on the national system, and is 
determined by one or more of the following criteria: whether the national 
system provides for a legal status as a party to criminal proceedings; 
whether the victim is under a legal requirement or is requested to 
participate actively in criminal proceedings, for example as a witness; 
and/or whether the victim has a legal entitlement under national law to 
participate actively in criminal proceedings and is seeking to do so, where 
the national system does not provide that victims have the legal status of a 
party to the criminal proceedings.198 

Rights that allow victims some form of engagement in and influence on 
the proceeding differ significantly between jurisdictions, influenced by its 
common and civil law tradition, among other factors. In many common law 
jurisdictions, the understanding prevails that victim participation introduces 
a random element into proceedings where uniformity and equality in 
consideration and sentencing constitute a fundamental principle: if victims 
are allowed to present claims or to address the court, it is asserted that 
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only some victims would do so and that the defendants in these cases may 
be subjected to harsher punishment.199 

For most cases investigated by an IIA, this issue of equality is already 
skewed because the person under investigation is a state agent who 
often is supported by powerful unions, associations, lawyers, and in many 
jurisdictions the presumption of telling the truth. In a case related to 
killings and sexual violence by police, the Inter-American Court has ordered 
Brazil to “adopt legislative or other measures necessary to enable victims 
of crime or their family members to participate, formally and effectively, 
in the investigation of crimes conducted by the police or by the Public 
Prosecutor’s Office.”200 

In Argentina, at the federal level, the Criminal Procedure Code gives victims 
the right to become a querellante (private complainant) and participate in the 
process alongside the state prosecutors.201 Argentina’s Law on the Rights of 
Victims (Law 27.372) establishes multiple rights of victims even if the victim 
does not become a querellante, including free representation by a public 
defender and the right to be heard when important decisions are taken with 
regard to the suspect/accused, such as pre-trial release or parole.202 

B. VICTIMS’ RIGHT TO INFORMATION 

Providing victims with regular access to information (which should be as 
detailed as possible) about the progress of an investigation is part of the 
obligation to effectively investigate human rights violations and the right 
of access to justice and to truth. For example, the Independent Office of 
Police Conduct in the UK provides an update to complainants on the status 
of the investigation every 28 days.203 

In the Republic of Georgia, according to the Criminal Procedure Code, a 
victim has the right to obtain copies of a decision and or/of a judgment on 
the termination of investigation and/or criminal prosecution. Although a 
potential victim (not recognized by a prosecutor’s decision as a victim) does 
not have this right, investigators of the State Inspector’s Service inform all 
potential victims about the termination of investigation.204

In Trinidad and Tobago, after the investigation is closed, victims can file a 
Freedom of Information request with the director of the Police Complaints 
Authority and receive access to the case file (after the PCA staff review 
it for confidential matters). The director’s refusal to provide access is 
subject to judicial review. The PCA director noted that the courts would 
most likely grant such a request, and the PCA strives to give access to 
information themselves.205 

In Norway, the IIA’s director rules on all its cases.206 In all cases—including 
cases that are terminated without further investigation—a written 
explanation providing the basis for the ruling is prepared. The ruling includes 
details of what has been reported, what enquiries and/or investigations have 
been carried out by the IIA, the facts of the case, and a judicial assessment 
of the incident. It is sent to all parties involved in the case.207

The person under 
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C. �REVIEW OF THE DECISIONS  
OF AN IIA 

The Council of Europe’s experts recommend that any investigation of 
torture or ill-treatment must be subject to checks and be motivated by 
a determination to root out ill-treatment. In cases of discontinuation or 
termination of proceedings or refusal to prosecute, the obligation extends 
to consideration of judicial review of the legality of the decision, or the 
possibility of triggering judicial proceedings by means of lodging a criminal 
complaint if provided for by domestic legislation.208 

Approaches differ among jurisdictions regarding whether the victim has 
a chance to ask for a review of the decision not to charge. In Israel, the 
victim can ask the minister of justice to review the file. If the appeal unit of 
the Ministry of Justice rejects the appeal, they may petition the High Court 
of Justice for review. The appeal process is difficult and typically a victim 
would need the help of a lawyer to go through it. A pattern of prolonged 
reviews also raises questions about whether this process is effective.209 

In the Republic of Georgia, a victim (recognized as such by the decision of 
a prosecutor) may appeal to a superior prosecutor the original prosecutor’s 
decision to terminate investigation and/or criminal prosecution. A decision 
of the superior prosecutor is final except when a particularly serious crime 
or a crime falling under jurisdiction of the State Inspector’s Service has 
been committed. In such case a victim can appeal the superior prosecutor’s 
decision to the court.210 

In the UK, a law enacted on February 1, 2020 replaced the former right  
of appeal with a new right of review. The review body only assesses whether 
the handling or the final outcome of a complaint was reasonable and 
proportionate.211 

D. �ROLE OF NON-GOVERNMENTAL 
ORGANIZATIONS AND PUBLIC 
DEFENDER’S OFFICES

Several interlocutors interviewed for this paper212 highlighted the need 
for IIAs to establish better connections with civil society organizations in 
order to receive notifications of potential crimes under the IIA’s jurisdiction, 
establish effective communication with victims, collect evidence, and keep 
victims apprised of the investigation’s progress and results. 

In Argentina, at the federal level, the Criminal Procedure Code recognizes 
the right of civil society organizations to become plaintiffs in cases 
concerning crimes against humanity or grave human rights violations.213 
Querellantes are represented by their own attorneys and may intervene in 
proceedings to “present their own witnesses, make motions, and cross-
examine any witnesses presented by the defense.”214 
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In Argentina, as well as in some states in Brazil, Public Defender’s Offices 
provide legal advice and accompany victims of state violence during 
investigations and trials. Their services are part of the legal aid provided 
by the state. The Public Defender’s Office in Rio de Janeiro has a Human 
Rights Unit focused on such cases, including representing victims in 
criminal cases and filing civil and collective actions on their behalf. Unlike 
providing free legal aid to for those accused of crimes, the unit can select 
the cases that are either more serious, more strategic, or representative of 
a systematic pattern.215 In Argentina, a law passed in 2017 established an 
innovative type of Public Defender Office for Victims, part of the Federal 
Public Defender’s Office. As of February 2021, three of 24 planned offices 
are operational.216 

In Kenya, some analysts pointed out that civil society groups are their first 
point of call for most cases involving state agents.217 A non-governmental 
“Independent Medico-Legal Unit” (IMLU) not only refers victims to IPOA, but 
also submits independent autopsy reports conducted in accordance with 
the Minnesota Protocol, and provides victims with psycho-social support. 
While the evidence prepared by IMLU is used by IPOA, IMLU rarely receives 
updates or feedback on the cases.218 After a 14-year-old girl was fatally shot 
by two police officers in August 2014, the first post-mortem examination 
was conducted unprofessionally. IMLU applied to the country’s High Court 
seeking orders for exhumation of the body for purposes of conducting an 
independent post-mortem examination. The High Court granted the request 
and the post-mortem was conducted by a government pathologist assisted 
by pathologists drawn from the IMLU network of doctors. Additionally, 
IMLU—in a precedent-setting decision—secured an order to enable the 
family to actively participate in the criminal proceedings as provided for 
under the Victims Protection Act 2014. This enabled one of the IMLU 
network lawyers to fully represent the family throughout the proceedings, 
including providing a victim impact assessment report prior to sentencing. 
Both officers were convicted and sentenced to seven years in prison.219

Nongovernmental organizations can and should play an important role 
in supporting the work of IIAs, including potentially helping to collect 
evidence—which is the focus on the following chapter.
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A. FORENSIC EVIDENCE 

Typically, investigative agencies use a state-run forensic unit for forensic 
analyses in areas such as toxicology, firearms discharge, blood spatter, 
de-encryption of computers, and DNA. The IIA also needs access to a 
“national, autonomous institution of forensic services with adequate 
infrastructure, sufficient financial and human resources, and standardized 
protocols.”220 It is problematic when the jurisdiction’s forensic services 
are under the auspices of the police, such as in Rio de Janeiro where the 
medical experts are police officers.

The forensic experts at these institutions are typically well-trained 
scientists. However, they work closely with state agencies, and perception 
of conflict can arise when they are asked to analyze evidence in IIA 
investigations. While it may not be financially feasible to establish 
a separate forensic unit for IIA cases, there are ways of addressing 
the potential conflict. One approach is to anonymize submissions by 
all investigative agencies to a forensic unit to ensure the reviewer is 
not unconsciously biased in their analysis. But this approach is hard 
to reconcile with the need to prioritize such cases and would not be 
appropriate for evaluations where the injuries are assessed together with 
the victim’s account of events, as dictated by the Istanbul Protocol. Another 
approach is to develop a protocol with an out-of-jurisdiction forensic unit 
that an IIA can submit its samples to. And a third way is to permit the IIA to 
have the evidence re-evaluated by experts of its choosing.

In the past, INDECOM in Jamaica hired a consultant, a ballistic examiner 
from another country, who reviewed the reports produced by police 
ballistics experts. This consultant checked the quality of the report and 
could point out gaps and inconsistencies.221 The agency now has a ballistic 
examiner on staff and can conduct those analyses in-house.

B. POST-MORTEM AUTOPSIES 

In a fatality case, the post-mortem autopsy report is usually the most 
critical piece of evidence in attempting to resolve the circumstances 
surrounding the death. The report’s conclusions will often determine 
whether the death in question is considered an accident, homicide, or 
suicide, as well as determining how the death occurred. 

Autopsies must meet the minimum standards established by the United 
Nations Manual on the Effective Prevention and Investigation of Extra-
Legal, Arbitrary and Summary Executions (the Minnesota Protocol) and the 
Inter-American Commission on Human Rights.222 Those standards include 
maintaining a chain of custody of the body, having the autopsy performed 
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by a trained forensic pathologist, and ensuring adequate photographs 
of the body, x-rays of the corpse, thorough documentation of all injuries, 
and compilation of a full report. Document-based autopsies without 
examination of the body will never meet these minimum standards. 

Additional steps to reduce bias or the perception of bias surrounding a 
suspicious death might include: 

	 (a) 	�a death in custody or after state agent interaction should trigger the 
need for immediate notice to the IIA; 

	 (b)	� all deaths of this nature should lead to a transfer of the corpse to 
the custody of the IIA, which will then transport it immediately to a 
forensic medical facility; 

	 (c)	� the only investigators in attendance should be IIA investigators; 

	 (d)	 the autopsy is video recorded;

	 (e)	� all autopsy reports of suspicious deaths should be reviewed  
by an external reviewer who is an expert in the area of forensic 
pathology; and 

	 (f)	� the family of the deceased should be given an opportunity to have a 
second autopsy conducted by a pathologist of its choice.

Recognizing that reports of autopsies conducted by state institutions may 
lack impartiality or thoroughness, some IIAs or prosecutorial departments 
try to develop their own forensic expertise. For example, INDECOM in 
Jamaica has its own forensic unit. 

C. SUSPICION OF TORTURE 

In situations where the victim is alleging torture, medico-legal evidence 
is critical. While the victim may be able to give evidence in a subsequent 
court proceeding, corroboration by expert testimony can be the key to an 
effective investigation. In those circumstances, adherence to the protocols 
set out in the United Nations Manual on the Effective Investigation and 
Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment 
of Punishment (the Istanbul Protocol) can provide this essential evidence.223 
The Istanbul Protocol, as well as explaining the physical nature of torture, 
also discusses its psychological nature. Both areas can offer an evidentiary 
basis for expert opinions on whether the injuries and psychological state 
of the victims are consistent with their account of alleged torture. It is 
important for IIAs to follow the Istanbul Protocol as fully as possible, 
including examination in private without presence of state agents.224

In the Republic of Georgia, forensic experts are independent and well 
trained in evaluations based on the Istanbul Protocol. Investigators with 
the State Inspector’s Service have also received relevant training in the 
protocol. However, the State Inspector’s Service still faces challenges 
when appointing and carrying out forensic examinations because some 
possible victims refuse to undergo forensic examination, experts are often 
unavailable during weekends and after working hours, and the forensic 
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examination reports are often delayed. The Istanbul Protocol requires the 
victim’s consent for an examination, and some victims, especially those who 
are held in detention, are afraid to challenge the authorities. 

D. �SEARCH FOR AND CRIMINAL 
INVESTIGATION OF ENFORCED 
DISAPPEARANCES 

When an individual disappears after contact with a state agent or from 
custody, the investigation entails two distinct tasks: the search for the 
disappeared, alive or deceased, and a criminal investigation aiming 
to identify and prosecute those responsible for the disappearance. In 
countries where enforced disappearances are widespread, special ad 
hoc search commissions or specialized agencies might be established to 
conduct the search.225 The search should be instructed by the Guiding 
Principles for the Search for Disappeared Persons226 and the Report 
of the Working Group on Enforced or Involuntary Disappearances on 
standards and public policies for an effective investigation of enforced 
disappearances.227 The search for a disappeared person should be 
conducted under the presumption that they are still alive.228 It should 
respect the victim’s dignity, as well as right to participation by the victim’s 
family and representatives.229 Under no circumstances should ending 
the search for a disappeared person result in the search or criminal 
investigation being closed.230

The IIA should have the task of ascertaining the reason why the individual 
in question disappeared and whether state agents are implicated in that 
disappearance. The search itself might be conducted by an authority 
other than an IIA, but the IIA should have the responsibility for any related 
criminal investigation. In such cases, mechanisms and procedures should 
be established to ensure cooperation, coordination, and an exchange 
of information between the authorities responsible for the search and 
for criminal investigation, in order to guarantee the timeliness and 
effectiveness of both investigations.231 

States should establish databases of the disappeared, including 
information relevant to the search such as genetic data.232 The IIA should 
have unimpeded access to this database, as well as the ability to audit the 
database to ensure its integrity. 

Bodies may be discovered months or years after the disappearance. When 
remains are discovered, the IIA must play a monitoring role to ensure they 
are carefully collected in a manner allowing forensic examination, and when 
feasible in the presence of the next of kin.233 Attempts must be made to 
establish the victim’s identity and notify the victim’s family. At that point, an 
autopsy by a forensic pathologist can take place in an attempt to ascertain 
the cause of death. The autopsy report must describe “any and all injuries 
to the deceased including evidence of torture.”234 As with any autopsy 
conducted in an IIA investigation, the family should be notified of the option 
to have a second autopsy performed by a pathologist of their choice. 
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The IIA should analyze the patterns they uncover in such cases as 
contextual analysis is important for identifying possible units/state 
agencies that use the practice of enforced disappearances.

In accordance with international standards on enforced disappearances, 
some IIAs such as the one in Ukraine investigate and charge police 
officers with enforced disappearance for holding people in detention 
without properly registering the detention. In 2020, the State Bureau of 
Investigations and Department of the Prosecutor General investigated 
and charged two police officers with enforced disappearance for failing to 
register the detention of two individuals whom they allegedly beat and, in 
one case, sexually assaulted. In addition, the former head of the Kagarlyk 
Police Department in Ukraine was charged with criminal negligence 
because he was notified but failed to take measures to stop the alleged 
crimes and failed to notify the competent authorities of the crimes.235 

Clearly, the thorough and proper gathering of evidence is a key component 
of an IIA’s work. Another key component—investigating in a thorough and 
timely manner—is discussed next.

5 5 	 E V I D E N T I A RY  M AT T E R S 

W H O  P O L I C E S  T H E  P O L I C E ?  T H E  R O L E  O F  I N D E P E N D E N T  A G E N C I E S  I N  C R I M I N A L  I N V E ST I G AT I O N S  O F  STAT E  A G E N TS



The state has a duty to conduct investigations into potential criminal 
acts of its state agents expeditiously.236 Undue delays lead to the denial of 
effective remedy under the International Covenant on Civil and Political 
Rights, the UN Convention Against Torture, and other international human 
rights norms.237 In all IIA investigations, unacceptable delays suggest the 
agency is either under-resourced, not effectively screening out cases, or its 
mandate is too broad. 

However, the need for a thorough investigation should not be sacrificed 
to the need for an expeditious investigation. In fact, the rush to close a 
case can indicate larger problems. A February 2020 report of the African 
Policing Civilian Oversight Forum concluded that the rapid closure of cases 
by South African’s Independent Police Investigative Directorate in order to 
meet performance targets amounted to an obstruction of justice for the 
victims of alleged crimes committed by law enforcement.238 

Some delays are unavoidable. Some investigations require expert reports, 
the production of which is outside the control of the IIA, and investigations 
involving missing persons can take years.

In the balance between thoroughness and timeliness, we believe that the 
former should play the dominant role. To balance these two competing 
principles, we recommend that investigations be completed in a timely 
manner, and the public be notified of that fact and provided with reasons 
for any delays. INDECOM in Jamaica has internal targets of 30 and 60 
days to complete investigations.239 Machash in Israel uses guidelines of the 
attorney general that apply to all cases—six months for minor offenses, and 
up to 18 months for more serious ones.240 The State Inspector’s Service in 
Georgia does not specify a target length for investigations but strives to 
meet the Council of Europe’s criteria for “reasonable time,” and ensures 
that the investigation’s duration should not exceed the statute of limitations 
provided by the Criminal Code of Georgia.241 The SIU in Ontario recently 
adopted a promising practice to publish information about investigations 
if they last more than 120 days.242 This recommendation would serve as a 
reminder to the director to monitor these longer investigations, as well as 
keeping the public informed of progress. 
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Witnesses and whistleblowers play essential roles in the investigation of 
alleged crimes by state agents. Yet those roles come with significant risks, 
including the threat of reprisals from members of the state agency being 
investigated. IIAs need a clear and thorough plan for providing protection 
to witnesses and whistleblowers, including access to a witness protection 
program and the ability to offer immunity from potential criminal prosecution. 

A. PROTECTION FROM REPRISALS 

The threat of reprisals against complainants and witnesses can undermine 
effective investigations. This problem is especially acute when witnesses 
are detainees who remain in the custody of the state agents now under 
investigation. It is a state duty under the UN Convention Against Torture243 

and other international norms and most domestic laws to protect witnesses. 
The Istanbul Protocol also highlights the need to protect victims and 
witnesses from reprisals and states that those potentially implicated in 
torture or ill-treatment should be removed from any position of control 
or power, whether direct or indirect, over complainants, witnesses, their 
families, and those conducting the investigation.244 However, the risks 
of retaliation, including possible physical harm to victims, witnesses, 
their families, or lawyers working with them, are great. In response, we 
recommend that the IIA director have the authority to suspend a state agent 
from employment pending the outcome of the investigation or pending the 
outcome of the prosecution if criminal charges are laid.

Any attempt by a state agent to interfere with a witness should be the 
subject of severe sanctions, and the IIA should have the authority to 
investigate allegations of this nature. 

In Argentina, in 2011, the Federal Prosecutor’s Office established an Action 
Protocol for the investigation of ill-treatment and torture and specified 
that the norms of the Istanbul Protocol are an inherent part of such 
investigations. The Action Protocol requires that prosecutors in such cases 
provide a series of protections to victims and witnesses. These include 
being able to testify without the presence of state agents from any security 
forces; having all rights explained, including the right to protection of 
personal integrity; arranging the urgent transfer of a detained person to the 
prosecutor’s office with guarantees of security; video recording testimonies 
with proper notifications to the parties; transferring a detainee to another 
detention facility; and promptly investigating allegations in cases where 
the victim is free.245 In 2012, the Federal Prosecutor’s Office also adopted 
resolution PGN 4-12, establishing that in cases of investigations of injuries 
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and homicides by on-duty members of security forces, the implicated 
agents should be removed from the investigation and another agency 
should become responsible for the investigation.246 

Despite these norms and commitments, research on PROCUVIN and 
other specialized prosecutorial departments shows how difficult it is to 
protect witnesses and victims who are deprived of liberty. In practice, the 
only protection measure available is to transfer the victim to the so-called 
Physical Integrity Safeguard System, a form of isolation similar to that used 
by the penitentiary service to punish detainees for bad behavior. These 
isolation units are so small they are known as “mailboxes.” Another option 
is to transfer the victim to another unit within the prison system, but that 
risks identifying the victim as a complainant. Nor does it eliminate the risk 
of reprisals, because guards tend to rotate frequently among detention 
facilities. The possibility of considering conditional release or other less-
restrictive measures for detainees who are complainants or witnesses has 
not been sufficiently explored.247

In some cases, it is important to offer witnesses, including complaints, 
shelter in a witness protection program to prevent intimidation or 
harassment. An IIA needs to be able to use witness protection programs 
and for such programs to be independent of the police.

In Rio de Janeiro, Brazil, the witness protection program is run by a board, 
with participation from civil society, the state’s Public Defender’s Office, the 
Federal Public Defender’s Office, state and federal courts, and others.248 
According to a public defender who serves on the board, with the exception 
of one tragic killing of a witness placed under protection in the state of 
Ceara, there were no incidents of physical harm to anyone placed under 
witness protection in Brazil.249 At the same time, a prosecutor noted that 
for the majority of witnesses who need protection, it is not possible to leave 
their current living situation.250

B. �STATE AGENTS AS 
WHISTLEBLOWERS

A significant source of probative evidence can be state agents who are 
prepared to give evidence of wrongdoing against other state agents, known 
as whistleblowers. Sources of this nature are invaluable because they 
offer rarely disclosed inside information, but they need to be assured of 
protection if they are going to come forward. While their legal protections 
from any employment related or defamation proceedings might depend 
on the gist of the information they provide being true, they should always 
be protected from possible retaliation, including potential threats to inflict 
harm to them or their families, or through the filing of unjustified charges. 

These agents present difficult problems because their own agencies may 
not be motivated to provide them with protection. Thus, any attempt to 
interfere with another state agent who is cooperating with an IIA should be 
the subject of severe sanctions. The protections available to whistleblowers 
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should include a guarantee that the cooperating state agent will not be 
subject to intimidation, retaliatory employment measures, or other negative 
consequences. In circumstances where a state agent is prepared to disclose 
information implicating other state agents in exchange for either immunity 
from prosecution, discussed below, or a reduced sentence, discussions 
need to take place between the director and the prosecution service, similar 
to those that take place in more common investigations. Extreme cases may 
require placing the cooperating state agent in a witness protection program 
or, if incarcerated, in protective custody. 

In the Republic of Ireland, the Protected Disclosures Act 2014 provides 
protections to police and those providing information that might 
compromise state security.251 It was one of the first provisions in Europe 
to extend whistleblower protections to whistleblowers in the security 
sector.252 There are conditions placed on whistleblowers sharing information 
related to state security, defense, international relations intelligence, and 
a government-appointed disclosures recipient is responsible for receiving 
disclosures in such cases.253 Transparency International (TI) Ireland 
provides access to practical and legal advice for whistleblowers, including 
police whistleblowers, through its Speak Up Helpline as well as guidance 
and training to police management through its Integrity at Work program.254

A recent whistleblower case in the Republic of Ireland generated significant 
controversy, but also significant reforms. Systemic malpractice in the police 
service of Ireland (A Garda Síochána) was exposed by whistleblowers 
Sergeant Maurice McCabe and Garda John Wilson. Both men were clients 
of the TI Ireland Speak Up Helpline. A smear campaign against McCabe 
including false allegations of child abuse ensued. The resulting public 
outcry compelled the government to establish a statutory Tribunal of Inquiry 
into protected disclosures made by McCabe and others, and was chaired 
by a Supreme Court Justice who concluded that McCabe was a genuine 
person who at all times had the interests of the people of Ireland uppermost 
in his mind.255 The events contributed to reforming how the police service 
is held accountable, in particular strengthening the powers of the A Garda 
Síochána Ombudsman Commission, while also leading to the departure of 
senior political figures and a Garda Commissioner.256

C. IMMUNITY FROM PROSECUTION 

Some civilian witnesses who are victims of or witnesses to state agent abuse 
will not give a statement without receiving immunity for their own involvement 
in alleged criminal wrongdoing. They may, for example, be charged with 
assaulting a police officer arising from the same incident in which a state 
agent is now under investigation for excessive use of force. And some state 
agents will not become whistleblowers without a grant of immunity due to 
their involvement in the matter now under investigation by the IIA. 

In many jurisdictions, prosecutors have the discretion to grant witnesses 
immunity from prosecution in exchange for their testimony against others. 
This evidentiary tool can be useful when a witness has relevant and 
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compelling evidence to give against others that, in the assessment of the 
prosecutor, outweighs the need to bring that witness to trial for their own 
alleged transgressions. 

This immunity will require the approval of the prosecution service, and 
typically takes the form of a written agreement related to very specific 
events, referred to as granting transactional immunity. While these grants 
are controversial because some will say its beneficiary should be brought to 
justice, they may be the only available method of bringing a more culpable 
individual to court. For example, one of the police officers involved in the 
2015 death of Freddie Gray in Baltimore, Maryland, was granted immunity 
from prosecution in exchange for his evidence, leading in part to the 
charging of six Baltimore officers for crimes including murder.257

It is essential that IIAs provide protection to witnesses and whistleblowers 
who are part of their investigations. Yet even as they provide such 
protection, IIAs must also provide transparency in how they operate, as 
explored in the next chapter. 
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While the starting point of successful investigations will always be their 
thoroughness and effectiveness, this section takes into consideration the 
importance of accountability to the public. An effective investigation which 
the public never learns about does not meet the goal of promoting public 
confidence in civilian oversight of these public institutions. 

A. �PUBLIC STATEMENTS DURING AN 
INVESTIGATION

In the immediate aftermath of an incident, particularly one in which images 
of a state agent’s actions have been posted on social media, the public 
demand for more information will be intense. In these circumstances, the 
affected state agency will want to issue press releases or other public 
statements in an attempt to quell public disquiet over the incident, and 
often these releases turn out to be inaccurate.258 The inaccurate information 
can have the deleterious consequence of tainting civilian witnesses’ 
recollection of the material events. Thus, we recommend prohibiting state 
agencies from making any public statements during an IIA investigation, 
beyond stating the IIA is now responsible for the investigation.

The IIA, however, may want to issue press releases during the investigation 
to, for example, satisfy the public that the investigation is ongoing, or to 
request the cooperation of witnesses from the public. 

An example of statutory wording granting an IIA director the authority to 
issue public statements may be found in Ontario’s Special Investigations 
Act. The SIU director may issue public statements regarding an ongoing 
investigation or preliminary inquiries if:

	 (a)	 the statement is aimed at preserving public confidence; and

	 (b)	� the benefit of preserving public confidence clearly outweighs any 
detriment to the integrity of the investigation.

B. �PUBLIC STATEMENTS AT THE 
CLOSE OF AN INVESTIGATION 

At the close of an investigation, if the legislation endows the director with 
the power to lay charges as recommended in this paper, the IIA director 
will make the decision on the critical issue of whether there are reasonable 
grounds to do so. The decision is a binary one: either a charge is laid or not. 
In either scenario, the IIA should keep the family members informed of the 
imminent decision. 
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If a charge is laid, the question of transparency of the investigation is 
arguably addressed by the court process, either by a trial leading to a 
verdict of guilty or not guilty, or the withdrawal of charges by the prosecutor. 

From the perspective of the director attempting to provide accountability 
to the family and the public, the more challenging task arises in providing 
reasons for not laying criminal charges. Interested parties will demand 
to know what steps were taken in the investigation and the director’s 
reasoning process for not laying charges in the face of a state agent being 
involved in serious harm or death. In the Kelly case, the public prosecutor’s 
failure to provide reasons for not bringing charges against any of the 
soldiers involved in the shooting deaths of nine people led the European 
Court of Human Rights to find a breach of Article 2(1)—the right to life.259

The Kelly ruling supports the position that for any investigation not 
proceeding to prosecution, the IIA director must provide a public summary 
of the investigation along with their reasoning. Doing so enables interested 
parties to understand the ambit of the investigation and the legal reasons 
why the director is of the opinion no reasonable grounds exist to conclude 
a criminal offense took place. The public may fundamentally disagree with 
the director’s conclusion in controversial cases, but a decision containing 
the results of a full investigation with accompanying reasons will at least 
permit the public to understand the agency’s fact-finding process and the 
director’s reasoning. 

INDECOM in Jamaica provides short descriptions of each case where it 
decides not to recommend charges in its reports.260

In Norway, decisions and rulings reached by the Norwegian Bureau for the 
Investigation of Police Affairs—including the decision to decline to bring 
charges—can be appealed to the Director of Public Prosecutions.261

In those jurisdictions where the charging decision is made by the 
prosecution service based upon an IIA report, that service should report 
back to the IIA director with written reasons in cases where the prosecutor 
decides not to lay charges. The director should then have the discretion to 
make those reasons public in an attempt to facilitate public confidence in 
the thoroughness of the IIA’s investigation. 

There will be occasions where the IIA director and the prosecution service 
disagree. This typically occurs when the director believes charges should 
be laid and the prosecution service has a different view and is not prepared 
to prosecute. In these circumstances, the IIA director should have the 
discretion to state publicly the reasons they believe charges should be laid, 
facilitating greater public awareness and debate. 
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C. �REPORT IF CHARGES ARE 
WITHDRAWN

The IIA director and the prosecution service may be at odds over whether 
a charge should go to trial. In those jurisdictions where the director makes 
a charging decision independently from the prosecution service, this can 
lead to a charge being laid and then withdrawn. There may be acceptable 
reasons for a difference of opinion. Charging standards may be lower than 
the prosecution test to take a case to trial. Alternatively, circumstances 
may change between the time the charge was laid and the time of trial. For 
example, a witness may recant an earlier statement, or a new forensic report 
may change the analysis of the culpability of the accused. There are many 
legitimate reasons why a prosecution may be terminated after the laying of 
a charge. In those circumstances, the public needs to understand why the 
evidence supporting a potentially serious criminal charge against a state agent 
was not presented in a public courtroom and resolved by way of a verdict. 

One of problems facing IPID in South Africa is that the National Prosecution 
Authority has no obligation to inform the agency about their decisions and 
the outcome of cases, and the information that IPID receives is sporadic.262 
This risks undermining public confidence, and in response we recommend 
the prosecution service should be obligated to inform the IIA director of 
its decisions. Further, upon the withdrawal of any charge laid by an IIA, the 
director should have the discretion to report to the public why they thought 
there were grounds to lay the criminal charge in the first place. 

D. ANNUAL REPORT

Regular reporting to the public is an important method to ensure 
transparency and satisfy public concerns over issues of independence.263 
Most established IIAs publish an annual report that recaps the year’s 
activities and includes budget data, statistics on the number of cases and 
their outcomes, and legal updates. Such reporting provides a vehicle to 
explain the functioning of the agency and is an accountability mechanism 
to the public, as well as to the agency’s overseers. 

Lack of data on state use of force can be the cause of suspicion. For example, 
Israel’s Police Internal Investigations Department has refused over the years 
to release data relating to complaints of police violence, on the curious 
grounds that its computerized system is not sufficiently sophisticated. 
Following a petition to the High Court last year by the Association for Civil 
Rights in Israel, the agency announced that it was upgrading its computer 
system and would start publishing figures from January 2020.264 

Annual reports allow interested readers to track trends in state agents’ 
use of force, and the IIA’s response to that use of force. In order to 
maintain the independence of the IIA, its annual report should be prepared 
and disseminated in-house without outside input, and be the product 
exclusively of that agency.
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The IPID in South Africa publishes annual reports with detailed statistics, 
performance indicators, administrative and budgetary matters. The IOPC 
in England and Wales also publishes regular Impact Reports. Although its 
governing legislation only requires annual reports, INDECOM in Jamaica 
submits quarterly reports to ensure regular dialogue with the parliament 
and the public. The State Inspector’s Service in the Republic of Georgia, 
in its first annual report since it started acting as an IIA, has a chapter on 
its cooperation with the ombudsman’s office (called the Public Defender’s 
Office in Georgia) and with non-governmental organizations, in addition to 
statistics on its investigations. 

E. PATTERN ANALYSIS 

Some IIAs also choose to issue thematic reports on patterns of abuse they 
see in their work. For example, INDECOM in 2014 reported on patterns of 
fatalities during planned police operations.265 This led to the introduction 
of a post-event questionnaire/evaluation for use by police commanders to 
examine and assess the level of planning for such operations. An assessment 
of the 2014-2019 period shows a continuing decline in fatal shootings arising 
from planned police operations (PPO). Through 2015, such fatal shootings 
accounted annually for between 33%-37% of all fatalities, but 2016 saw the 
first marked reduction to 25% and 2019 has seen the number of deaths 
occurring during PPOs fall to less than 12%. In absolute numbers, fatal police 
shootings have declined from a high in 2013 of 258 to 86 in 2019.266

F. DEMOGRAPHIC DATA COLLECTION 

IIAs should collect demographic data because doing so supports evidence-
based public policy. It is only by collecting demographic data that the 
issue of state violence and racial profiling can be measured. The American 
Sociological Association strongly supports the collection of this data because 
it “provides scientific evidence in the current scientific and civic debate over 
the social consequences of the existing categorizations and perceptions 
of race; allows scholars to document how race shapes social ranking, 
access to resources, and life experiences; and advances understanding 
of this important dimension of social life, which, in turn, advances social 
justice.”267 The European Commission against Racism and Intolerance (ECRI) 
has consistently called for the collection of ethnic data in order to monitor 
policing practices, while flagging the importance of anonymizing all statistics 
and full compliance with personal data protection standards.268

Current research into race and police officer-involved fatalities strongly 
supports a positive correlation between these two factors. An August 2020 
report by the Ontario Human Rights Commission concluded that a Black 
person in Toronto, Canada is nearly 20 times more likely to be fatally shot 
by a police officer than a White person.269 And, according to a report by 
the National Campaign Against Torture, an Indian rights group based in 
Delhi, at least 1,731 people were killed in Indian custody in 2019 with the 
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majority being, in their words, “the usual victims of abuse: Muslims and 
lower-caste Hindus.”270 In 2018, the Washington Post, which collects police 
shooting data in the United States, recorded 982 police shooting fatalities 
for the year. Twenty-three percent of these shootings involved Black victims, 
although Black people represent only 13% of the American population.271

This data collection is useful to shape social policy in the difficult area of 
race relations and state use of force. For this reason, we recommend that 
IIAs collect data on race and ethnicity, anonymize and aggregate it, and 
publish these statistics in its annual report. In addition, anonymized raw 
data should be made available to social science researchers to analyze and 
extrapolate inferences from this data.
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The main theme that emerged in all interviews conducted for this 
paper was the need for a coherent system to investigate and prosecute 
alleged serious crimes by state agents. As this paper has explored, 
such investigations are by their nature complex because they require 
state employees (in the form of IIA staff) to hold accountable other 
state employees (in the form of police and other security officers). 
Prosecutions of state agents are similarly complex, and in fact have an 
additional complicating factor: with exception of the Norwegian Bureau of 
Investigations of Police Affairs and Israel’s Machash, the IIAs studied here 
do not have the authority to prosecute their cases. 

A. PROSECUTIONS 

Typically, local prosecutors work closely with the police and other 
state agents and thus may have a conflict of interest when it comes to 
prosecuting crimes by state agents. IIAs exist to provide independent 
investigations of alleged serious crimes by state agents, but as noted, most 
of the IIAs examined here do not have the power to prosecute. It is essential 
to have a system in which not just investigations, but also prosecutions are 
as independent as possible. 

The ways to organize such a system vary, depending on the legal system 
and the political and security context, among other factors. But regardless 
of the specific structure, it is clear that both dedicated investigators 
and prosecutors are needed to pursue accountability for serious crimes 
committed by state agents. 

Prosecutions of charges initiated by an IIA should be conducted by a 
specialized department of the prosecution service, working closely with 
the IIA. (Alternatively, in common law systems, the IIA director should have 
the authority to retain the professional services of counsel in the private 
bar.) Having a dedicated prosecutor for IIA related charges—who is separate 
from the regular prosecution service—would facilitate public confidence, 
because specialized prosecutors would not be closely linked with the 
police. Specialized prosecutorial departments would also have a more 
comprehensive overview of the problem of serious crime committed by 
state agents. In addition, having such a department would allow prosecutors 
to receive additional training in the Istanbul and Minnesota Protocols and 
other investigative standards relevant to cases within the IIA’s mandate. 

There are several specialized units within some prosecutor’s offices that 
either perform some of the investigative functions that an IIA is typically 
in charge of, and/or that have responsibility for the prosecution of 
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crimes by state agents. While they tend to be established by the internal 
resolutions of prosecutors272 and can be easily disbanded (as happened 
to GAESP in Rio de Janeiro in March 2021), they usually have a degree of 
practical independent or are at least perceived as independent. PROCUVIN 
in Argentina was originally established by a resolution of the Federal 
Prosecutor’s Office but then in 2018 was included in the new Organic Law 
of the Public Prosecutor’s Office of the Nation.273 In the US, the Department 
of Justice Civil Rights Division’s Criminal Section is established by law.274

PROCUVIN operates in a complex legal system: Argentina is a federal state, 
and all crimes are regulated within a federal criminal code. However, each 
province has its own provincial criminal procedural code.275 The federal 
prosecutor only investigates “federal” crimes established in specific laws 
(drug trafficking or crimes committed by federal police, for example). 
Cases related to allegations of crimes by federal state agents are referred 
to federal line prosecutors (fiscal natural), who then need to refer cases 
to PROCUVIN. In general, PROCUVIN does not take over the cases and 
instead works with prosecutors or suggests the initiation of some cases 
ex-officio based on media or NGO reports. PROCUVIN does not prosecute 
crimes by the military, although such cases would be investigated and 
prosecuted in the regular justice system if they are related to interactions 
with civilians or human rights violations.276 According to one of key human 
rights NGOs in Argentina, Centro de Estudios Legales y Sociales (CELS), 
that has acted as querellante in some cases prosecuted by PROCUVIN, 
the agency’s establishment sent an important message that institutional 
violence is a priority for the Federal Prosecutor’s Office. But it is also true 
that PROCUVIN could be given stronger functional independence, rather 
than being dependent on the prosecutor general’s policies.277 It could 
also develop a stronger investigative capacity and train its own forensic 
investigators to attend the scenes of incidents.278 

In Ukraine, a specialized department within the Prosecutor General’s Office 
that can provide procedural guidance to the State Bureau of Investigations 
(SBI) in cases of allegations of torture and other human rights violations 
by state agents was established in 2019.279 This Specialized Department 
under the Prosecutor General’s Office has a head of the department, 19 
prosecutors, and five other staff. The Specialized Department’s prosecutors 
provide guidance to the SBI in investigations and can also conduct several 
investigative actions themselves. The Specialized Department tries to 
take under its direct control the most difficult and widely known cases. In 
addition, a group of the department’s prosecutors focuses on establishing 
close interactions with regional prosecutor’s offices, collecting information 
about all complaints, investigations, and prosecutions in order to conduct 
pattern analyses related to torture and illegal detention. They can require 
prosecutors from the regions to send the relevant casefile and the 
department can either keep the case or return it with detailed instructions. 
Currently, the department does not provide guidance in or prosecute crimes 
by the military, but its mandate could be expanded through a resolution of 
the Prosecutor General’s Office if there are sufficient resources and the will 
to do so.280 
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Before it was disbanded, GAESP in Rio de Janeiro had a group of 
prosecutors investigating cases of alleged crimes by civil police, military 
police, and prison officers related to the right to life or personal integrity. 
They also developed “conduct enforcement agreements” with the police in 
order to improve systemic issues and filed civil collective actions. However, 
when GAESP prosecutors laid criminal charges, the cases were presented 
in court by regular prosecutors who work much more closely with the police 
and are not specialized in cases related to the prosecution of state agents.281 

In the United States, the Criminal Section of Civil Rights Division of the 
Department of Justice (DOJ) can bring criminal prosecutions for police 
misconduct.282 DOJ’s Special Litigation Section is responsible for pattern 
and practice investigations and works on pursuing civil cases and “consent 
decrees” with police departments.283 In situations where both a criminal 
offense is alleged that warrants DOJ’s Criminal Section’s involvement 
and the offense may be part of a pattern of abusive practice, the criminal 
prosecution would take precedence. Underlying fact finding and evidence 
gathering for the Criminal Section are performed by the Federal Bureau 
of Investigations, which is formally part of DOJ but works independently. 
Attorneys from the Criminal Section can receive complaints (or requests 
for a criminal investigation) directly or through another agency, initiate 
investigations ex-officio, and receive requests from state attorneys general. 
State attorneys general are required to report, among others, cases of 
fatalities with participation of state agents. The United States also has a 
Death in Custody Reporting Act (providing data about deaths in custody 
that could be used as part of determining whether an investigation is 
warranted) but its implementation has been uneven.284 

B. �DELEGATED OR PRIVATE 
PROSECUTIONS 

The Set of Principles to Combat Impunity, a 2005 report of independent 
experts to the UN Commission on Human Rights, recognized that while the 
decision to prosecute lies primarily with the state, the state should also not 
impede other procedures that victims and their families may initiate, such 
as civil actions and private prosecutions. Moreover, states should afford 
“broad legal standing” to any individual, collective, or non-governmental 
organization that has a legitimate interest in such a matter.285

The acute need to find other ways to support prosecutions was noted in 
South Africa, where the National Prosecuting Authority (NPA) suffered 
years of mismanagement and, despite the efforts of the current director 
to reform the institution, still does not prioritize cases of abuse by police 
and other state agents.286 The NPA has a policy directive that to prosecute 
a government official, a prosecutor needs the permission of a more senior 
prosecutor.287 The NPA does not have a clear obligation or timeline to report 
back to IPID on its decision to prosecute. In its 2019-2020 annual report, 
IPID noted that in 1,594 of referrals to the NPA, IPID is still waiting for a 
response. Prosecution was declined for 785 cases; the NPA decided to 
prosecute 55 cases and nine cases were withdrawn.288 In recent years, the 
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NPA started holding regular meetings with IPID to clarify the statistics and 
align electronic docket management systems.

The NPA could delegate its authority to prosecute to another agency, as 
it has done in relation to traffic offenses. There is no legal impediment 
preventing the NPA from delegating prosecution of certain cases to IPID 
if the two organizations agreed. In the case of delegated prosecutions, the 
state can pay a private attorney to prosecute on its behalf. Also, in South 
Africa, private prosecutions are possible if the NPA would issue a nolle 
prosequi certificate for a specific case stating that it declines its authority 
to prosecute this case.289 

In Jamaica and Trinidad and Tobago, the Departments of Public 
Prosecutions can issue a fiat, which allows a private person to actively 
associate themselves with the prosecution. Human rights groups such as 
Jamaicans for Justice have made use of this to prosecute police officers.290

C. TRIALS 

An investigation that produces prima facie evidence implicating a state 
agent, leading to a prosecution carried out in a manner consistent with 
prosecutions of others accused of grave crimes, raises the question of 
who will adjudicate the guilt or innocence of the accused. This discussion 
recalls the United Nations definition of the rule of law, which includes the 
requirement that the state itself is held accountable to laws that are, among 
other things, “equally enforced and independently adjudicated.”291 

Independent adjudication is a critically important component of 
accountability. Its criteria includes a hearing in a publicly accessible court 
room in which the media is allowed unfettered access, a tenured judge who 
is independent of the state, free of conflicts, and who provides reasons for 
their rulings, or a jury whose members are screened for bias and protected 
from reprisals. There should also be access to an appeals mechanism to 
correct any errors of law made during the hearing. Such adjudication should 
include trials for human rights violations committed by the members of the 
military, who should be tried in ordinary courts.292

Only a small percentage of cases against state agents reaches the trial 
stage and even fewer result in a conviction. In South Africa, IPID reported 
a caseload in 2019-2020 of 5,640 cases.293 But during that period, only 136 
cases investigated by IPID went to trial, with approximately half of them 
ending with a conviction registered against the accused state agent.294 
A total of 701 cases were on a court roll where the National Prosecuting 
Authority accepted IPID’s recommendation for criminal prosecution.295 

In Ukraine, the newly created Special Department under the Prosecutor 
General’s Office tries to transfer cases away from the jurisdiction where the 
crime was allegedly committed. In a recent case of alleged sexual assault, 
torture, and holding individuals in unacknowledged detention amounting 
to enforced disappearance, where the head of the local police station is 
facing trial, the judges of the local court recused themselves due to the real 
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and perceived conflict if one of them were to sit in judgement of him. The 
appeal court considered the recusal and assigned the case to a court in a 
nearby town.296 Although such steps are not ideal, they may be necessary 
to protect judicial independence and to protect judges and other court 
workers from fears of reprisals.

There is a need to protect those involved in trials against state agents, 
including before and after the trial. For witnesses and victims, this 
is critical, especially if state agents are convicted and if the victim is 
incarcerated. An important case from Argentina was investigated and 
prosecuted by the federal judiciary, including PROCUVIN.297 After four 
guards who tortured 20-year-old Brian Nuñez were convicted, the victim 
was returned to prison. In 2015, four years later, Nuñez said during an 
interview that the abuse continues but is “silent”—prison guards do not 
give him medication, do not let him go out to the yard, and give him cold 
food. A judge ordered that Nuñez be placed under 24-hour surveillance, 
and prison authorities made a hole in his cell wall and installed a camera. 
This safeguard measure became a double-edged sword: he cannot leave 
the camera’s view.298 

Judges and lawyers can also be targeted. In 2011, Judge Patricia Acioli was 
killed in her car, close to her home in the state of Rio de Janeiro. Acioli 
was known as an uncompromising judge who sentenced approximately 60 
police officers involved in death squads and militia groups.299 The Brazilian 
Association of Judges reported that the number of judicial workers 
requesting government protection increased 400 percent since Acioli’s 
killing.300 A local police chief and seven officers were arrested and charged 
with Acioli’s murder.301 During trial in 2013, one officer testified that Acioli’s 
assassination was carried out in retaliation after she ordered the arrest of 
three officers accused of an extrajudicial killing.302 

It should be noted that a fair adjudication is more than a search for the 
truth—it is a search for justice, and justice in a criminal context includes 
concepts sometimes at odds with a search for the truth. For example, a 
fair trial typically includes adequate representation of an accused person, 
compliance with exclusionary rules of evidence, and proof beyond a 
reasonable doubt. These safeguards against wrongful convictions will 
sometimes lead to acquittals the public will find difficult to accept. 
However, if citizens are satisfied these trials are vigorously prosecuted and 
fairly adjudicated, they will be more accepting of an outcome with which 
they disagree. Whether or not a trial leads to a conviction or an acquittal, 
the first building block of accountability is an independent investigation 
producing credible evidence of criminal wrongdoing. 
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The question of who polices state agents is an age-old one. That 
question has come into sharp relief recently as societies focus on the 
proper role of state agents, and in particular on the role of the police, and 
how to respond to allegations of their wrongdoing. The use of state agents 
to enforce lockdowns and other restrictions due to COVID-19 provides a 
fresh and stark reminder of the need to control the use of force by state 
agents and ensure accountability for abuses. At the same time, in the last 
decade there were also advances in seeking accountability for abuses by 
state agents, including the establishment of new IIAs and prosecutorial 
departments and the strengthening of some existing ones. 

The goal of independent investigative agencies is to bring to justice those 
state agents who allegedly commit serious offenses against members 
of the public, a goal that may only be achieved through independent, 
effective, thorough, and transparent investigations. By following the 
recommendations laid out in this paper, it is possible for citizens, 
governments, and law enforcement organizations to reform bad practices, 
engage in good ones, and have better policing as a result. If this objective is 
attained, the public will have confidence that state agents authorized to use 
force will be held accountable to the rule of law and, ultimately, renewed 
faith in the state apparatus used to enforce the law. This paper is intended 
as a small contribution to those efforts.

Although this paper reviews important lessons from the work of IIAs and 
seeks to distill key recommendations—enumerated in the next section—
based on their experiences, it is not intended to be the final word on this 
topic. Rather, it is hoped this paper will spur increased interest in and 
research into IIAs, which is why a list of resources to support additional 
inquiry is included in the Annex.
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FULL RECOMMENDATIONS 

	 1	 Independence of the Independent Investigative Agency (IIA)

		  • �Legislation. A dedicated law separate from other policing legislation should define an 
independent investigative agency, to ensure its actual as well as perceived independence. 

		  • �Reporting. If the legal system allows, the IIA should report to the governing legislature. The 
agency should be as removed from the influence of the executive branch as possible.  

		  • �Budget. The state budget should have a dedicated line to ensure adequate funding for the 
IIA to fulfill all activities within its mandate. 

		  • �Location. The IIA should be housed in a facility separate from other state agencies’ 
buildings, with access restricted to authorized personnel.

	 2	� Independence and Responsibility of Leadership 

	 	� • �Appointment. Legislation should provide the IIA’s director with the highest guarantees of 
independence allowed, preferably similar to an ombudsperson. A selection process including 
a public commission with participants from different branches of government, political 
parties, and civil society—followed by ratification by legislature—would be ideal. 

		  • �Length of service. The director should be appointed to a fixed term. 

	 	 • �Dismissal. Dismissal of a director before the end of their term should only be allowed for 
just cause, pursuant to a procedure that provides sufficient protections (e.g., a legislative 
supermajority).

		  • �Responsibility. Ideally, the director should be ultimately responsible for charging decisions. 
In jurisdictions where charging decisions are made exclusively by the prosecution service, 
that service should provide written reasons to the IIA director in cases where the decision is 
made not to prosecute. The director should have the discretion to make those reasons public.

	 3	� Investigative Authority and Jurisdiction

	 	� • �Lead investigative agency. The IIA must have full investigative authority and its investigations 
must take priority over all others. 

		  • �Exclusive jurisdiction. Legislation should clearly define the IIA’s exclusive jurisdiction over 
any incidents of death, serious injury, allegations of sexual assault, torture, or enforced 
disappearances by state agents. Any further areas of exclusive jurisdiction need to be clearly 
defined in legislation.

		  • �Temporal jurisdiction. Jurisdiction should extend to incidents that predate the IIA’s 
establishment.

	 	 • �Public interest. The IIA should be empowered to take control over other investigations, if 
doing so would be in the public interest.
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	 	 • �Screening and prioritization. The IIA should have the ability to screen cases for prioritization 
based on the gravity of the allegation.

		  • �Liability. The IIA should be able to investigate all state agents—defined as law enforcement 
personnel and their superiors, including police, security, correctional staff, military (if acting 
as police), and others with detention powers. The IIA should be able to investigate direct 
perpetrators as well as those who attempt to aid, abet, or conspire, including those who 
allegedly abuse their authority while off duty. No individual positions should be prima facie 
excluded from potential investigation. Military personnel should be included if they participate 
in police operations or use force against civilians. 

		  • �Immunity. The statutory immunity of state agents must be proportionate to the threat and 
necessary in the circumstances. In accordance with international human rights law, no 
statutory immunities or temporal statutes of limitations can be invoked in cases of allegations 
for torture, enforced disappearance, or other gross human rights violations.

	4	 �Investigators and Investigations

	 	� • �Investigators and former stage agents. The majority of IIA investigators should not have 
served as police or security officers. While some former state agents can be employed, the 
IIA should strive to limit their number. Seconded officers should not be relied upon. A robust 
training program must be developed for all investigative staff. 

		  • �Diversity, cultural competence, and accessibility. The composition of investigators should 
seek to reflect the communities the IIA serves. IIA investigators should receive training in 
anti-racism, diversity and inclusion, gender-based violence, human rights, mental health, and 
community history with state agents and policing, and should take steps to ensure that the 
office or its representatives are accessible to all individuals and groups, particularly those most 
affected by police abuse. 

		  • �Compensation. Investigators’ compensation should not be lower than the pay package of 
those they are overseeing.

		  • �Length of investigations. IIA investigations should be thorough and conducted in a timely 
manner. If an investigation takes longer than provided by the legislation or internal rules (e.g., 
120 days), the IIA should issue a public notification with reasons for the delay. 

	 5	� Duties to Cooperate and Mandatory Notification

	 	� • �Powers. Investigators should have the same statutory and common law powers as police 
officers within the IIA’s jurisdiction (including the power to arrest). IIA investigators should 
have the authority to enter any law enforcement establishment and seize potentially relevant 
evidence without prior authorization. 

		  • �Mandatory immediate notification. Any state agent who has knowledge of an incident 
reasonably falling under the IIA’s mandate must immediately notify the agency. The IIA 
may also accept complaints and notifications from third parties, and may self-initiate 
investigations falling within its mandate. The IIA has sole authority to decide whether to 
conduct an investigation and has the authority to decline to investigate incidents.   
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		  • �Secure scene. The affected state agency must secure the incident scene to the same 
standards as required of a crime scene pending the arrival of the IIA.

	 	 • �Segregation of state agents. Where state agents are involved in an incident, they should 
be immediately segregated until excused by IIA investigators. Agents must write their notes 
of the incident independently, without external influences. Witness agents should have an 
employment-based duty to provide a recorded interview to the IIA, preferably without the 
assistance of legal or union representation and answer all relevant questions. Subject state 
agents (who can become suspects) have no such duty but may voluntarily provide notes and/
or submit to an interview.

	 	 • �Preservation of evidence. Any relevant post-incident physical evidence relating to a subject 
state agent shall be producible to IIA investigators. All relevant data and records must be 
preserved by the state agency and provided to the IIA upon request.  This duty extends to 
pre-incident notes created by the subject state agent.

		  • �Duty to cooperate. State agencies and their employees have a duty to cooperate with the 
IIA; these duties should be included in a state agent’s employment contract. Breaches of this 
duty are subject to disciplinary and potentially criminal sanctions.  

	 6	� Rights of Victims, Cooperation with NGOs and Public Defender’s Offices

		�  • �Support. IIA staff should be trained in working with victims of violence. The IIA should 
also refer victims and affected persons to social service agencies and organizations or 
community-run support programs.  

	 	 • �Participation. The IIA should inform victims of their right to participate in judicial 
proceedings to the maximum extent permitted by legislation. The IIA should always interview 
alleged victims and pursue their suggestions regarding potential evidence or other individuals 
to interview.  

	 	 • �Information. Alleged victims and/or relatives should be kept informed about the progress 
of an investigation, without disclosing confidential data. At the end of an investigation, the 
IIA staff should first inform the victim as well as subject officer(s) whether charges will be 
brought and provide reasons for the decision.

	 	 • �Participation of NGOs and Public Defender’s Offices. The IIA should establish effective 
cooperation with NGOs, community-based organizations, and Public Defender’s Offices that 
often serve as the first point of contact and support for victims. 

	 7	� Forensic Matters

�		�  • �Priority in forensic examinations. An IIA should receive priority for forensic examinations in 
state forensic institutions. The IIA should be allowed to employ its own forensic experts or to 
contract with independent experts.  

	 	 • �Post-mortem autopsies. Autopsies must meet international standards set out in the 
Minnesota Protocol, including possible second autopsies performed by a forensic pathologist 
of the family’s choosing. 
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	 	 • �Allegations of torture or assault. In case of serious injuries or allegations of torture or 
sexual assault, a full medico-legal examination consistent with the Istanbul Protocol should 
be conducted by qualified medical professionals independent of state agencies. 

	 	 • �Indications of enforced disappearance. IIAs and authorities in charge of the search for 
disappeared should develop clear procedures for coordination and exchange of information 
to allow joint access to evidence and development of contextual analysis. 

	 8	� Protection of Witnesses and Whistleblowers

		  �• �Witness tampering. A state agent who attempts to interfere with a witness should be subject 
to sanctions, and the IIA should have the authority to investigate such allegations. 

	 	 • �Witness protection. The IIA should have the resources to use secure witness protection 
programs.

	 	 • �Whistleblowers. Any attempt by a state agent to interfere with another cooperating agent 
should be the subject to sanctions. Extreme cases may require placing the cooperating state 
agent in a witness protection program.

	 	 • �Immunity from prosecution. The relevant prosecution service, in conjunction with its IIA, 
should have the authority to grant immunity from prosecution for the objective of gathering 
evidence of wrongdoing by state agents.

	 9 	� Transparency

	 	� • �Press releases. The IIA should have the authority to issue press releases during an investigation.

		  • �Informing the public. If no charges are brought, the IIA director must inform the public by 
means of a summary of the investigation and provide reasons for the decision. If charges are 
withdrawn, the director should have the discretion to report why the IIA thought there were 
grounds to bring the criminal charge in the first place.

		  • �Annual report. The IIA should publish an annual report containing its budget, statistics 
on the number and outcome of cases, and other relevant legal updates, including analysis 
of patterns of abuse and relevant systemic issues. The report should be prepared and 
disseminated by the IIA. 

		  • �Demographic data. The IIA should collect demographic data (race, ethnicity, caste, and 
other protected classes) of those involved in incidents falling under its mandate. 

	10	� Prosecutions and Trials

		  �• �Specialized prosecutors. The IIA should be afforded powers to support the prosecution, retain 
professional services of counsel in private bar, or ensure that there are specialized prosecutors 
or departments within that jurisdiction’s prosecution service. 

		  • �Fair trial. Trials involving state agents as accused must be independently adjudicated in 
criminal courts in a publicly accessible courtroom. Trials involving violations of rights by the 
military should be conducted by ordinary courts. 
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