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Methodology

The research for this report was carried out in Spanish and Portuguese. A small portion
of the Brazil research was supported by an in-country research consultant, and some
of the information on the practices in Chile was obtained from partner organizations
Universidad Diego Portales and Universidad Alberto Hurtado.' The author translated
the information contained in this report into English as the research progressed.

Country Selection Criteria

A fully comprehensive study would examine the practices in place in every country in
the Americas and compare them, but limited resources made that impossible. Focusing
on three countries made it possible for this report to provide a level of detail vital to the
questions this report addresses; future research may apply this report’s methodology
in other countries of interest.

Brazil, Chile, and Colombia were chosen due to several factors, including some
variety in the legal frameworks being implemented, historical backgrounds, migra-
tion patterns, population size, and economic and political contexts. Brazil, Chile, and
Colombia have populations—such as African descendants and indigenous peoples—
that have been discriminated against, including in the granting (or withholding) of
citizenship.

Brazil was identified as one country of study because it appears to represent
particularly solid protection from statelessness. Brazil's Constitution provides for unre-
stricted jus soli; if the law is applied in strict observance of the written text, every child

born in Brazilian territory should immediately be recognized as a Brazilian national.
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In 2014, Brazil drafted legislation aimed at preventing statelessness throughout the
region, and the country has been identified as a leader on this issue.? Brazil’s history as
a Portuguese colony offers some contrast to the former Spanish colonies in the region.
Brazil's location makes it a transit destination for many migrants from regions like
Africa as well as Latin America. Despite the language barrier for migrants from other
Latin American countries, Brazil's past economic development has made it an attrac-
tive destination for economic migrants. Thus the country’s response to these migration
flows might expose any retrenchment in state policies and practices.

Colombia is also a transit destination for many migrants, and Chile’s current
economic growth has attracted migrants in much the same way as Brazil’s has. Unlike
Brazil, these countries have explicit legal restrictions to the implementation of jus soli.
In Colombia, the granting of nationality at birth is subject to at least one parent being
a Colombian national or legal resident. Chile used to exclude the children of transient
foreigners from acquisition of nationality by birth in the territory. Thus these coun-
tries provide a significant contrast with Brazil. At the same time, like Brazil, Chile and
Colombia have strong constitutional protections for human rights and positive birth

registration policies.

Methodological Models

The methodology drew on four models to guide the desk research, create a question-
naire and interview questions, and write this report.

The European Union Observatory on Democracy (EUDO) provided the first
model. Researchers at EUDO identified a set of methodologies to assess and compare
the implementation of nationality laws3 across European countries by condensing quali-
tative information into indicators that serve as a basis for a quantitative analysis.# The
researchers behind EUDO began adapting their methodology to study nationality laws
in the Western hemisphere recently, and have studied the grounds of acquisition and
loss of citizenship in the Americas and the Caribbean.s The present study incorporates

the five factors the EUDO methodology takes into account:

. Promotion: How government authorities help applicants meet legal conditions to

access rights.

. Documentation: How easy or hard it is for applicants to provide evidentiary means

to meet the legal conditions.

. Discretion: The scope of interpretation of legal provisions that is permitted to

government authorities.
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. Bureaucracy: How quickly competent authorities reach decisions to determine
nationality when it is contested.

. Review: The relative strength of judicial oversight of citizenship determination

processes.

Marc Morjé Howard’s Citizenship Policy Index® constitutes the second method-
ological model. This index examines citizenship policies in Europe across three factors,
two of which the current study used: whether or not the country grants nationality
through jus soli provisions either automatically or through declaration, and residency
requirements (e.g., minimum length of stay) for naturalization. These were used when
analyzing existing case law in the focal countries.

The third model uses the report No Child Should Be Stateless by the European
Network on Statelessness.” The research template and questionnaires that the report’s
authors® developed to gather information for the European country profiles served as a
guide to draft the questionnaires for this study, particularly questions designed to assess
each country’s practical and administrative barriers to accessing the right to nationality.

Finally, Bronwen Manby’s book Struggles for Citizenship in Africa® served as an
inspiration for the themes and issues addressed during the research activities of this
study as well as in the drafting of the final report. While Manby covered a larger number
of countries, most of which have citizenship regimes dominated by jus sanguinis, her
book nonetheless provides a model for case studies of the practice of statelessness and

citizenship discrimination in specific countries.

Research Methods

The existing literature and data on nationality frameworks is based on methodologies
that measure how flexible or restrictive legal provisions are, but fail to examine the
implementation of those provisions. Only n a few cases, particularly with regard to natu-
ralization procedures or birth registration, do extant studies examine certain aspects of
the implementation of these norms. Currently there is no methodology strictly focused
on assessing the implementation of nationality laws. The current study’s research meth-
ods are intended to illuminate patterns of state practice. Most research methods used
for this report were aimed at obtaining qualitative data; however, quantitative data were
also requested from the authorities in order to determine whether and how states were
monitoring issues related to nationality, statelessness, documentation of identity, and
populations of concern. Some of the methodologies described below have been used to
analyze nationality legal frameworks in Europe and Africa; these served as guidelines
for the themes this study’s interviews and questionnaires should address.
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Desk research. Initial desk research covered the existing methodologies used world-
wide to study nationality laws, as well as the existing literature on nationality laws and
practice in the three countries, with a focus on the historical constitutional and legis-
lative amendments to nationality laws. This research encompassed reports and docu-
ments that analyzed the right to nationality in the Americas, as well as similar studies
from other regions.

Mapping of key stakeholders. The initial desk research identified each country’s
institutional infrastructures and competent authorities that grant access to rights and
services related to citizenship and identity documentation, determining the key officers
and units within the ministries and government agencies that should be contacted.
This effort also included a list of possible civil society organizations that might have
identified cases where access to nationality was restricted, drawing on existing networks
of NGOs working on migrant and refugee rights. Lastly, the desk research identified
members of academia, both globally and locally in each country, who could potentially
serve as sources of information.

Survey. Data was gathered initially through questionnaires drafted for each coun-
try, posing questions specific to that nation’s legislation and applicable regulations.
A questionnaire was tailored for each of the administrative authorities that control
nationality and identity documentation and for civil society organizations working with
potential stateless populations, including unauthorized migrants, ethnic minorities, and
displaced persons.” The EUDO model was incorporated in the pilot questionnaires,
addressing the five aforementioned factors in the implementation of nationality laws. A
version of the questionnaire was shared with members of academia working on nation-
ality and migration issues in the region. The questionnaires were then amended several
times in response to feedback, in order to produce clearer answers.

Semi-structured interview study. Civil society organizations working with potentially
stateless populations have limited time and resources, and the response to the question-
naire was sparse in some of the areas of greatest interest to this study. This also reflects
the fact that advocacy for the right to nationality has not traditionally been a in any of
the three focal countries, and only recently has civil society started to mobilize around
the issue.” Thus, whenever possible, interviews were scheduled and carried out in a
semi-structured format, covering much of the content of the questionnaire. This format
allowed the researcher to explore participants’ experiences and identify key cases from
the perspective of civil society groups.

Freedom of information (FOI) requests. The researcher used FOI requests to query
governments on their citizenship legislation and administrative orders, training proce-
dures, oversight and cooperation among competent entities, the procedures for estab-
lishing nationality and obtaining identity documents, alternatives to required evidentiary

information, fee exemptions, data management policies, available statistics, and special-
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ized policies for at-risk populations. Transparency laws dictated the form of these FOI
requests.” This process provided significant information for the study. Specifically, it
exposed a wide range of obstacles and gaps in the gaining access to government-held
information, particularly in Colombia and Brazil. The barriers included faulty web-
based systems, requests needlessly rerouted to entities other than the ones petitioned,
and poor quality irrelevance of the information provided. This required follow-up com-
munications and repeated requests.

While this study is intended to contribute to the growing body of assessments
of countries’ citizenship laws and practices, it is just one step in that process. It is
hoped that the research methodology employed for this study can be useful to other
researchers conducting further examinations of the gap between citizenship rhetoric

and practice.
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Map of the Region
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X: Brazil case study
Y: Chile case study
Z1: First Colombia case study

Z2: Second Colombia case study
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Definition of Terms

From: The EUDO Glossary on Citizenship and Nationality
(with the exception of those terms marked by an asterisk)

Acquisition of
nationality at birth

Automatic
acquisition of
nationality

Discretionary
naturalization
—acquisition
by discretionary
naturalization

Any mode of acquisition of nationality that: either occurs automatically
(ex lege) and immediately at birth; or can occur immediately after birth
by declaration, registration, making use of an option or similar action
because all the conditions for acquisition had already been met at the
time of birth

Any ex lege mode of acquisition of nationality, i.e. acquisition of
nationality by an act of law that does not require some form of
expression of intent (application, declaration, making use of an option
or similar action) by the target person or his or her legal agent in order
to acquire nationality

* Automatic modes are those where a change in nationality status
takes place by operation of law (ex lege). According to automatic
modes, nationality is acquired as soon as criteria set forth by law are
met, such as birth on a territory or birth to nationals of a state.

By contrast, in non-automatic modes an act of the individual or a state

authority is required before the change in nationality status takes place.

(UNHCR Handbook on Protection of Stateless Persons, June 30, 2014,
p. 13 available at: http://www.refworld.org/docid/53b676aa4.htm)

Acquisition of nationality following a decision by the public authorities
that is not based on a subjective entitlement by the target person.
The target person may, but need not, be granted nationality if the
conditions specified in the law have been met.

BORN IN THE AMERICAS
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Grant
—acquisition of

nationality by grant

Jus sanguinis

Jus soli

Mode of acquisition/

Mode of loss of
nationality

Naturalization

Option
—Acquisition
of nationality by
option

Registration
—Acquisition
of nationality by
registration

Stateless person

The term “grant of nationality” is used in some countries for certain
modes of acquisition of nationality characterized by:

« non-automatic acquisition; and

« bilateral action, i.e. it requires not only an expression of intent by
the target person or his or her legal agent, but also specifically an act
by the responsible public authority.

The determination of a person’s nationality on the basis of the
nationality of his or her parents (or one parent or one particular
parent) at the time of the target person’s birth and at the time of
acquisition of nationality by the target person (the two points in time
are different in cases of acquisition after birth).

The principle that the nationality of a person is determined on the
basis of his or her country of birth

Any manner of acquiring or losing nationality based on a distinct legal
rule. Modes of acquisition and loss are comparable across countries
and are defined in this glossary

Any mode of acquisition after birth of a nationality not previously held by
the target person that requires an application by this person or his or her
legal agent as well as an act of granting nationality by a public authority.

Acquisition of nationality by option is characterized by:

« a facilitated procedure and (substantially) facilitated conditions;

« voluntary (in contrast to automatic) acquisition;

and, in some countries:

« aunilateral act by the person making use of the option (unlike
acquisition based on a decision by the authorities)

« the need for the target person or his or her legal agent to choose
between two (or more) alternative nationalities; and

Any acquisition of nationality that comes into effect through an act of
registration with the public authorities by the target person or his or
her legal agent. It is characterized by:
- a facilitated procedure and (substantially) facilitated conditions;
« voluntary (in contrast to automatic) acquisition; and
« aunilateral act by the person making use of the option

(unlike acquisition based on a decision by the authorities).

A person who is not considered as a national by any state under the
operation of its internal law

Automatic modes are those where a change in nationality status takes place by opera-

tion of law (ex lege). According to automatic modes, nationality is acquired as soon as

criteria set forth by law are met, such as birth on a territory or birth to nationals of a

state. By contrast, in non-automatic modes an act of the individual or a state authority

is required before the change in nationality status takes place.

18 DEFINITION OF TERMS



Executive Summary and
Recommendations

“The groups...most vulnerable to non-registration of birth
due to structural discrimination—including undocumented
migrants, indigenous, minority and nomadic groups, refugees,
internally displaced persons, and stateless persons—also face

a greater risk of having their nationality disputed.”

—United Nations Human Rights Council, December 2015

Countries throughout the Americas have traditionally granted citizenship through birth
in their territory, known in Latin as the jus soli rule. Most scholarship and research on
citizenship in the continental Americas finds that jus soli regimes are relatively straight-
forward to implement and generally prevent people from becoming stateless. However,
this study argues that jus soli, while laudable in theory, can be problematic in practice.
Even facially generous jus soli provisions are only as effective as their implementation,
and do not guarantee nationality to everyone.

Research conducted for this report identified significant problems in the opera-
tion of jus soli laws in Brazil, Chile, and Colombia. The citizenship regimes of all three
countries are marked by difficulties and systemic flaws in implementation. By closely
studying the strengths and especially the weaknesses of jus soli in Brazil, Chile, and
Colombia, it is possible to draw lessons in improving jus soli citizenship policies and

practices.
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A key conclusion of this report is that states have no clear notion whether all
persons born in their territory, with the attendant right to nationality, can actually prove
their nationality in practice. All three countries studied have incomplete data and lack
disaggregated information that would enable them to identify and address gaps in citi-
zenship practices. All three states over-rely on birth registration statistics as the sole
measure of progress in ensuring nationality rights. Overreliance on this one data point
obscures the fact that many people in Brazil, Chile, and Colombia are unable to secure
nationality. States maintain multiple databases that are neither compatible, nor centrally
administered, making it nearly impossible to analyze data, and hampering develop-
ment of targeted policies. To determine why children who are born in the territory are
unregistered, or registered but unable to secure nationality, appropriate data collection
is paramount.

This report further concludes that access to civil registration and documentation
of identity is the foundation for securing the right to nationality in practice. For exam-
ple, having one’s birth officially registered is a universal right of all children, and a birth
certificate is the central document to prove nationality and the foundational document
for other national identity documents. But as this study finds, the actual practice of birth
registration is uneven across the three countries, marked by gaps in services, discretion
granted to low-level functionaries, and frequent failure to register births among indig-
enous groups, ethnic minorities, and residents of remote areas.

The countries profiled here represent varied challenges in the implementation of
Jjus soli provisions. They represent a range of jus soli practices, from unrestricted jus soli
in Brazil, to jus soli subject to exceptions in Chile, to conditional jus soli in Colombia.
All three countries are bound by the jus soli statelessness safeguards of the American
Convention on Human Rights.

Brazil, Chile, and Columbia share problems that undermine the right to national-
ity in practice. These problems are common to many countries in the Americas. First,
discrimination and persecution often discourage people—especially members of indig-
enous and ethnic minority groups—from seeking birth registrations. Discretion in the
interpretation of nationality laws coupled with limited oversight of the officials in charge
of documentation of identity processes render these fears well founded. Short-term
solutions cannot remedy this problem.

Beyond discrimination, there are other problems that affect the right to national-
ity in Brazil, Chile, and Colombia. These include legal deficiencies, such as conflicts
between domestic legal frameworks and international obligations; conflicts between
nationality regulations and other fields of law, particularly civil registration; unrealistic
standards for proof of birth; and the absence of retroactive measures to address gaps
left by changes in administrative policies and nationality laws.

20 EXECUTIVE SUMMARY AND RECOMMENDATIONS



Administrative deficiencies, such as limited access to identity documents, also
present a challenge, particularly for populations in border regions. Insufficient training
and supervision of registrars and service providers, inconsistent procedures across gov-
ernment agencies, and a lack of information on rights and services and the processes
to access them constitute related barriers to nationality.

Meanwhile, policy shortcomings cause additional problems. These inadequacies
include the low priority given to the prevention of statelessness and documentation of
at-risk populations; lack of consistent policies between the national government and
local/provincial authorities; inappropriate linking of documentation of identity and
nationality; little or no cooperation between levels of government; insufficient measures
to address the needs of vulnerable populations; poor data collection, resulting in a poor
understanding of birth registration; and the gap between the state’s international com-
mitments and the resources devoted to meeting them in practice.

These challenges are exacerbated by difficulties in gaining access to justice. Lack
of legal services in areas where bad practices are likely to occur, the high cost and
procedural obstacles to seeking redress through judicial mechanisms, and the modest
role courts play in clarifying legal norms make it more difficult for those who suffer
citizenship problems to find effective redress.

In light of these challenges, Brazil, Chile, Colombia, and other countries in the
Americas must do more to extend good practices and policies on nationality. Such
efforts must focus in particular on geographically isolated and ethnically and culturally
distinct populations. States must invest greater resources in training officials, adjusting
legal frameworks and administrative procedures to provide better services, and reaching
underserved populations.

States in the Americas have achieved great progress in increasing birth regis-
tration, and hence access to citizenship and the protections that come with it. But
challenges remain. These obstacles to birth registration disproportionally affect those
more likely to face discrimination, such as members of indigenous and ethnic minority
groups, residents of remote areas, and the children of migrants. Changes in policy and

practice are needed to address these shortcomings.
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Recommendations

The following recommendations apply to many countries in the Americas.

To ensure access to documentation of identity:

Ensure that birth registration policies are coordinated and implemented uni-
formly throughout the national territory.

Review and enact legislation in order to ensure that all children who are at risk of
becoming stateless, particularly children of ethnic minority groups and children
of migrants, have access to birth registration.

Invest in training and supervising of officials responsible for documentation of
identity and nationality.

Provide special procedural accommodations (such as simplifying the process for
late registration) to address the challenges vulnerable populations face.

Adopt realistic standards of proof of birth; when necessary, facilitate access to

necessary documentation for birth registration through diplomatic cooperation.

Grant facilitated access to necessary documentation for birth registration through
diplomatic cooperation, in which a failure of response by another state may suf-
fice as means of proof.

Implement or increase mobile registration in remote areas.

Ease the process for late birth registrations by accepting the same level of evidence
as used for on-time registration.

Interpret all relevant rules and procedures for registration in accordance with the
principle of best interests of the child.

Develop effective communication strategies and awareness-raising campaigns

specially tailored to the information needs of at-risk populations.

To address the data gap:

22

Register data comprehensively, including by gender, ethnicity, and region of origin.

Increase technical capacity for data gathering, processing, and analysis within the

entities responsible for documentation of identity and nationality.

Carry out targeted mapping studies to identify populations that are at risk of
statelessness due to barriers in registration and access to other documentation of
identity processes.
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Analyze available data to determine baseline information and to measure progress

and inform policies.

With due respect to privacy and data protection, improve reporting on birth
registration and childhood statelessness, and make it publicly available.

To prevent discrimination in access to identity documents and nationality:

Prioritize attention to patterns of discrimination against specific minorities, par-
ticularly in regions where indigenous groups reside, or where migrant popula-
tions enter and settle.

Collaborate with local communities to identify and address any patterns of dis-
crimination.

Eliminate any risk of deportation or other sanctions for parents seeking to register
the birth of their children; instead, offer guarantees and incentives for migrants
to register their children’s births.

Enshrine the principle of nondiscrimination in both law and practice, being cog-
nizant, for example, that practices that seem like errors may constitute discrimi-
nation if they have that effect.

Use documentation of identity processes to guarantee rights protection for popu-
lations vulnerable to discrimination and exploitation.

To ensure that officials carry out their responsibilities appropriately:

Give special attention to public officials who provide rights and services in remote
regions, particularly when there are shifts in administrative policy (as is the case
in Chile and Colombia). This study shows that these officials are the last to know
about changes in policy and that they deal with populations at great risk of disen-

franchisement.

Furnish trainings founded on a rights-based approach, particularly anchored on
the principles of nondiscrimination and the best interests of the child.

Increase resources to thoroughly monitor the behavior of officials who provide
services to at-risk communities, to ensure the prompt identification and resolu-

tion of bad practices.

Ensure communication, information sharing, and unified policies in the imple-
mentation and interpretation of nationality laws across different sectors and levels
of government (e.g., periodic meetings between relevant authorities, particularly
civil registration authorities and ministries or departments in charge of migration

and foreign affairs).
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. Coordinate efforts to carry out outreach campaigns and activities with populations
of concern, and assist them in navigating state bureaucracy by facilitating access

to the competent officials.

To harmonize domestic laws and practices with binding international norms
and standards:

. Comprehensively review all relevant laws, regulations, and practices, particularly
those that predate the relevant international human rights treaties, to ensure their

compatibility with any international legal frameworks that apply to the country.

. Adopt amendments to nationality and documentation of identity laws to address
existing legal gaps, as well as to cement good practices that exist as a matter of

administrative policies and are vulnerable to change.

. Use regional forums to address shortcomings and share good practices in identity

documentation processes.

. Assess and take into account the best interests of the child as a primary consider-
ation in all actions or decisions that concern the right to nationality or documenta-
tion of identity of a child.

The right to nationality, the importance of protecting individuals from stateless-
ness, and the right to documents of identity have gained the attention of the interna-
tional community as essential human rights. Global initiatives such as the #IBelong
Campaign to End Statelessness, led by the United Nations High Commissioner for
Refugees, as well as the United Nations Global Sustainable Development Goals agenda,
are particularly relevant platforms to address some of the issues detailed in this report.
States should capitalize on the technical capacity and funding opportunities that these
platforms create to incorporate concrete actions to protect the right to nationality of each
child born in the Americas, as well as the means to prove that right.

As this study makes clear, there remains a significant gap between the promise of
Jjus soli citizenship and the reality on the ground in Brazil, Chile, and Colombia. These
three countries—and others in the region—must do more to ensure that the right to

citizenship becomes a reality for all people born in the Americas.
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|. Introduction

Citizenship in the Americas

Children born in the Americas have an advantage over those born in Europe, Africa, and
the Middle East: most states in the Americas grant citizenship by jus soli, which confers
citizenship through birth on the territory of a state.# In the post-colonial establishment
of independent states in the Americas, immigration was needed,” and the predomi-
nance of jus soli citizenship acquisition rules facilitated immigration.”® In Latin America,
small populations in the nineteenth century incentivized states to provide nationality
by birth on the territory in order to achieve population growth.”7 Citizenship served as
a state-building tool, uniting people of different backgrounds.*®

Since at least the 1948 drafting of the Universal Declaration of Human Rights,
South America has been a prominent champion of nationality rights, promoting the
right to nationality as a fundamental human right.” Most countries in South America
have strong statelessness prevention safeguards in their domestic legislation.?® In
addition, most countries in the region are generous in attributing nationality at birth,
through a combination of jus soli (citizenship through birth in their territory) and jus
sanguinis (citizenship through descent).>* (Please see Appendix of this report for a com-
parative chart of American states’ citizenship regimes.) This stands in sharp contrast
to Africa, where most Commonwealth countries?* and a few former French colonies®
have progressively abandoned jus soli citizenship, which had been enshrined in their
independence constitutions, in favor of jus sanguinis. These changes have increased
statelessness in Africa, while the Americas have maintained traditions and expanded

access to citizenship through descent without limiting jus soli citizenship.>+
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Scholars and practitioners have favored unrestricted jus soli as a preferable mode
of citizenship acquisition: by granting nationality to all persons born within the territory,
statelessness is limited to one generation.s Many experts have argued that jus soli provi-
sions are the best way to prevent statelessness?® and can contribute to a more inclusive
citizenship regime.? In jus soli regimes, government authorities have less discretion in
granting citizenship than in jus sanguinis regimes.?® When accompanied by a robust,
rights-oriented birth registration system, jus soli-based legal frameworks provide sound
protection of children’s right to nationality and prevent statelessness by suggesting that
nationality is secured for every child born in the territory.>® Ensuring nationality upon
birth provides benefits into future generations, by avoiding transference of statelessness
from parent to child.

Granting nationality to every child born in a territory can promote the integration
of long-term residents of a country by recognizing their children as nationals, and thus
facilitating—Dboth pragmatically and symbolically—the inclusion of future generations.>®

New trends in migration and the fact that certain Latin American states have
had increased net emigration’' have led some countries in the region to include or
expand jus sanguinis provisions within their nationality legal framework.>* This expan-
sion would seem to further lower the risk of statelessness among children born in the
Americas, and Argentina, Brazil, Uruguay, Costa Rica, Mexico, and others have posi-
tioned themselves as international leaders in nationality protections and the reduction
of statelessness.?

Yet within Latin America there are marked differences among states in their
approach to statelessness and nationality. The extent of the legal protection conveyed
by citizenship status varies from country to country. Different factors may undermine
the effective implementation of the existing legal frameworks in practice. These barriers
include: the limited number of government offices in remote regions, delays caused by
highly bureaucratic procedures, multiple government entities with responsibility for
citizenship, the level of discretion public officers hold, ethnic and racial discrimination
by government officials, and highly onerous evidentiary requirements set by specific
domestic legislation. Brazil’'s and Colombia’s territories include the Amazon rainforest,
which has few government services.

A 2015 statistical report by the United Nations High Commissioner for Refugees
(UNHCR) put the total number of stateless persons reported in the Americas at 210,032.
It attributed virtually all of these, 210,000, to the Dominican Republic. It found 13 state-
less persons in México, 2 in Brazil, 12 in Colombia, 1 in Nicaragua, 2 in Panama, 1 in
Honduras, and 1 in Aruba.+ Scholars generally agree that the continental Americas
have a lower rate of statelessness than other regions.> However, these numbers suggest
undercounting; there is no clear understanding of the extent and scope of statelessness

in the region, and the focus remains almost exclusively in the Dominican Republic. As
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one expert has argued, “Jus soli provisions—or their implementation in state practice—
often leave gaps that create or maintain statelessness situations at birth.”® This report

explores some of those gaps.

The Politics of Citizenship

Citizenship laws reflect historical narratives of belonging?” as well as political and social
pressures. They are a “patchwork of historical accretions influenced by different legal
traditions, colonial experience, local social and political circumstances, levels of immi-
gration pressure and international conventions.”® Of course, all laws are shaped by
historical, political, and social forces, but this is particularly with regard to nationality
laws, where the nexus between law and identity—however defined and contested—is
acutely pronounced. This study seeks to trace these historical and contextual factors in
considering the operation of citizenship laws in practice.

In particular, this report examines in depth the specific structural problems that
impede the realization of children’s right to nationality from birth in Brazil, Chile, and
Colombia, where jus soli norms confer to the right to nationality.

Even in countries with unrestricted jus soli legal provisions, there are barriers to
ensuring that every child secures nationality at birth. Laws are only as good as their
implementation. At a practical level, one common barrier is restrictive or limited access
to birth registration.’® In addition, legal gaps can lead to improper implementation of
nationality laws.4°> While the lack of birth registration or documentation of identity does
not equate to a person being stateless, it does heighten the risk of statelessness. In
fact, combined with forced displacement (common in Colombia), irregular migration
(which occurs across the Americas), or discrimination against ethnic and indigenous
groups (regrettably common in the region), lack of birth registration or documentation
of identity makes statelessness more likely.+

In short, even facially generous jus soli provisions do not guarantee a nationality
to everyone in practice.#* This report identifies and analyzes the root causes and solu-
tions to these systemic flaws, with the aim of contributing to concrete solutions that

will make the right to nationality a reality for all within the region.
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1. Regional Context

History shapes citizenship policies.#3 In the Americas, this history begins with inde-
pendence: with exceptions in the Caribbean, all colonies gained independence almost
simultaneously, between the end of eighteenth century and the first quarter of the
nineteenth century.# For these nascent countries, citizenship and immigration were
important tools in building the state. Given the diversity of these emerging states—
reflecting immigration from Europe (particularly the United Kingdom, Portugal, and
Spain), the forced migration of people of African descent, and the presence of indig-
enous peoples—citizenship had particular importance as a tool to unite people of dif-
ferent backgrounds.® The predominance of jus soli provisions and open naturalization
policies in the Americas has given rise to a citizen body of diverse origins. However,
even today ethnic tensions remain an underlying source of contention and a factor driv-
ing policy and practice in the field of citizenship.4® Neither the normative definition nor
the practical implementation of the right to nationality has been immune from ethnic
and racial discrimination. 4

This shared historical context offers one way to understand current citizenship
practices. But to further understand citizenship laws and practices—and the gaps
between them—it is important to assess the framework of international norms related
to nationality that are applicable in the region and the concrete obligations they create.
It will also important to examine the domestic legal frameworks of each focal country.
The next two sections look deeper at this context.
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The Inter-American System of Human Rights

The Inter-American System of Human Rights is the regional framework of human
rights protection for the member states in the Organization of American States (OAS).
The system consists of two distinct bodies: the Inter-American Commission of Human
Rights and the Inter-American Court of Human Rights. The commission is a principal
and autonomous organ of the OAS, created by the OAS Charter. It is charged with the
promotion and protection of human rights in the Western hemisphere.#® The court is a
body created by the American Convention of Human Rights (ACHR). It rules on alleged
violations of the ACHR in the 23 countries that have accepted the court’s jurisdiction,
including Brazil, Chile, and Colombia.#

The foundational human rights instrument of the OAS, the American Declaration
of the Rights and Duties of Man, was adopted shortly before the UN’s Universal
Declaration of Human Rights, in May 1948, during the Ninth International Conference
of American States in Bogot4, Colombia.>° The declaration contains a provision specific
to the right to a nationality, Article XIX:

Every person has the right to the nationality to which he is entitled by law and to
change it, if he so wishes, for the nationality of any other country that is willing

to grant it to him.

This definition of the right to nationality is quite limited and does not explicitly
create substantive safeguards to prevent or address statelessness. Furthermore, unlike
Article 15 of the Universal Declaration of Human Rights," it does not create protections
against arbitrary deprivation of nationality. It is likely that the framers of the American
Declaration did not foresee this problem, given the predominance of jus soli provi-
sions in the nationality legislation of OAS states. However, the American Declaration is
declaratory and non-bindings?; its value rests on being the foundation for the American
Convention on Human Rights and the further development of rights in the region.»

The American Convention on Human Rights, adopted in 1969 and entered into
force in 1978, is a legally binding document signed and ratified by 25 American states
including this report’s focal countries.# Its Article XX contains a robust guarantee to
the right to nationality:

1. Every person has the right to a nationality.

2. Every person has the right to the nationality of the state in whose territory

he was born if he does not have the right to any other nationality.

3. No one shall be arbitrarily deprived of his nationality or of the right to

change it.
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Accordingly, the American Convention not only recognizes nationality as a human
right, but creates a safeguard for children who would otherwise be stateless, by requiring
the state in which the child is born to grant nationality based on jus soli. Furthermore,
by ensuring the right to change nationality and prohibiting arbitrary deprivation of
nationality, the American Convention establishes limits to the states’ discretion.”

Eight years after the adoption of the ACHR and a year before it came into force,
the Inter-American Commission issued the Third Report on the Situation of Human
Rights in Chile, which took a robust interpretation of nationality rights:

This right [to nationality] is properly considered to be one of the most important
rights of man, after the right to life itself, because all the prerogatives, guarantees
and benefits man derives from his membership in a political and social commu-
nity—the State—stem from or are supported by this right. Because of its unique
nature, there is almost no country in the world where the law uses or applies
loss of nationality as a penalty or sanction for any kind of crime, much less for

activities of a political nature.

It is generally considered that since nationality of origin is an inherent attribute of
man, his natural right, and is not a gift or favor bestowed through the generosity
or benevolence of the State, the State may neither impose it on anyone by force,

nor withdraw it as punishment or reprisal.s®

The Commission further noted that nationality rights protected interstate
relations:

The deprivation of nationality ... always has the effect of leaving a citizen without
a land or home of his own, forcing him to take refuge in an alien country. That
is, it inevitably impinges on another jurisdiction, and no state may take upon
itself the power to adopt measures of this sort. ... The Commission believes that
this penalty—anachronistic, outlandish and legally unjustifiable in any part of
the world—is a thousand times more odious and reprehensible when applied in
our own Americas, and should forever be banned from being applied by govern-
ments everywhere.>

The Inter-American Court of Human Rights defined nationality in an advisory
opinion in 1984:

The political and legal bond that links a person to a given state and binds him

to it with ties of loyalty and fidelity, entitling him to diplomatic protection from
that state.s®
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Most states in the Americas have unconditional jus soli regimes in accordance with
the American Convention of Human Rights. Yet legal frameworks alone do not guarantee
the prevention of statelessness in practice—or in legislation. The United Nations Human
Rights Council stated in 2015 that “some countries in the Americas ... have legislation
that may be regarded as not fully in line with applicable international standards.”s® Even
in countries were the legal frameworks comply with international standards, practical

restrictions in the access to birth registration can restrict nationality rights.

Case Law from the Inter-American Court of Human Rights

In 1984, the Inter-American Court of Human Rights interpreted the scope of Article
20 of the ACHR. Advisory Opinion No. 4, requested by Costa Rica, reviewed a set of
amendments to the Costa Rican Constitution. The court described the right to national-
ity as recognized in Article 20 as comprised of two characteristics: first, it “provides the
individual with a minimal measure of legal protection in international relations through
the link his nationality establishes between him and the state in question; and second,
the protection therein accorded the individual against the arbitrary deprivation of his
nationality, without which he would be deprived for all practice purposes of all of his
political rights as well as of those civil rights that are tied to the nationality of the indi-
vidual.”® The court deemed the proposed amendments to be in compliance with these
principles, in spite of the fact that they tightened naturalization rights.®* It emphasized
that because the changes were not retroactive, they did not constitute arbitrary depriva-
tion of nationality.

Even though advisory opinions are not judgments, and accordingly do not have
the same binding nature, they are a valuable source of law in which the court interprets
the scope of the ACHR. For example, the court’s 1999 decision in Castillo Petruzzi v.
Peru built on Advisory Opinion No. 4. In that case, Peru tried four Chilean nationals,
alleged members of terrorist groups, for treason. The court underscored that interna-
tional law imposes certain limits on the power states have over nationality, which is now
“perceived as involving the jurisdiction of the state as well as human rights issues.”®
The court did not consider Peru to have violated Article 20 of the convention because
their Chilean nationality was never questioned. The court was not persuaded by the
petitioners’ argument that Peru had arbitrarily imposed on them and attempted to cre-
ate an artificial bond of allegiance and loyalty to Peru. © Considering that Peru used the
term treason according to the legal definition in its own criminal law, the court held that
charging the petitioners with treason did not amount to ascribing to them the duties

of Peruvian nationality.®+
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By contrast, the court ruled that Peru violated Article 20 in Ivcher Bronstein v.
Peru.%s Mr. Bronstein, a naturalized Peruvian citizen, had renounced his Israeli national-
ity. Peru denationalized him in order to block him from exercising his property rights
as majority shareholder and CEO of a TV channel that had publicly spoken against the
government. Once deprived of his Peruvian nationality, he became stateless. The court
ruled in his favor, blocking Peru’s action.®®

In the landmark decision Yean and Bosico Children v. The Dominican Republic of
2005, the court considered the case of the refusal by the Dominican civil registration
authorities to register two Dominican-born girls of Haitian descent. The court stated
that the link between an individual and a state can be “proved by various elements
considered together,” which included place of birth, place of residence, or “self-iden-
tification with the people of the said State.” In the court’s view, the “structure of their
lives and their relationships are with the Dominican Republic.” Furthermore, given
that the Dominican Constitution followed jus soli as the main basis for the attribution
of nationality, the court rejected the use of the nationality or legal status of the parents
as a basis to deprive the children of Dominican citizenship.%

The Yean and Bosico judgment also reiterated that under Article 20 of the
Convention, “the fact that a person has been born on the territory of a State is the only
fact that needs to be proved for the acquisition of nationality, in the case of those per-
sons who would not have the right to another nationality if they did not acquire that of
the State where they were born.”®® Therefore, the Dominican Republic has the obliga-
tion to “adopt all necessary positive measures” in order to guarantee that every child
born in its territory who would otherwise be stateless acquires Dominican nationality
under conditions of equality and nondiscrimination. The court described the situation
in which the state placed the Yean and Bosico children as one of extreme vulnerability
because of the impossibility of receiving protection of the state, and the denial of their
nationality as discriminatory.®9

In the Case of Expelled Dominicans and Haitians v. Dominican Republic of October
2014,7° the court built upon its case law, particularly with regard to the right to national-
ity of Dominican-born children of Haitian descent, referencing the principles the Yean
and Bosico case had established. The case reviewed the September 23, 2013, decision of
the Dominican Constitutional Tribunal in the case of Juliana Deguis Pierre.” The state
had stripped thousands of Dominican citizens of foreign descent of their Dominican
nationality, by applying retroactively the exception to jus soli citizenship as set forth in
the 2010 Constitution, which denied nationality to children born to undocumented
parents in the country’s territory. The Constitutional Tribunal ordered the government
to review birth registries and establish a process to implement the decision. In May
2014 in response to international pressure, the Dominican Republic enacted Law 169-

14, which established a special regime of naturalization for those affected by the ruling.
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The Inter-American Court’s evaluation of both the Juliana Deguis Case and Law 169-14
concluded that they violated the ACHR.7

Cartagena +30 and Statelessness

The Cartagena Declaration is the landmark regional refugee law that broadened the
definition of “refugee” in Latin America and proposed new approaches to the humani-
tarian needs of refugees and internally displaced persons (IDPs) within a framework of
mutual responsibility, and cooperation.

The representatives of thirty governments of Latin America and the Caribbean”
met in Brasilia in December 2014 to update their commitments under the 1984
Cartagena Declaration. They adopted what is known as the Brazil Declaration and Plan
of Action, including for the first time specific measures to address statelessness in
the region. Chapter 6 of the Plan of Action specifically enumerates commitments and
measures to address statelessness, upholding the importance of the right to nationality
as a fundamental human right and establishing the goal of eradicating statelessness in
Latin America and the Caribbean within ten years. 7 The activities within the Plan of

Action include:

. Promote the harmonization of internal legislation and practice on nationality with

international standards.

. Facilitate universal birth registration and the issuance of documentation.

. Establish effective statelessness status determination procedures.

. Adopt legal protection frameworks that guarantee the rights of stateless persons,
in order to regulate issues such as their migratory status, identity, and travel
documents.

. Facilitate naturalization.

. Confirm nationality by facilitating late birth registration, providing exemptions

from fees and fines, and issuing appropriate documentation for this purpose.

The Brazil Declaration and Plan of Action process provided a detailed and con-
crete regional commitment to uphold the right to nationality and identify, and reduce
prevent statelessness in the region. It was an important step toward furthering regional
awareness on the topic, demonstrating a willingness of governments to address the
underlying issues that might lead to statelessness. It recognized that legislation alone
cannot prevent statelessness, but that state practice is also highly important, and that
there are gaps and obstacles that must be overcome.
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The existing regional legal framework, coupled with Inter-American case law and
regional efforts to protect the right to nationality and prevent statelessness, seem to
provide a solid ground for states to guarantee this essential right to all persons born in
their territory. Yet as the next three sections document, these norms are only as strong

as their implementation.
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Country Profiles

The next three chapters look closely at the legal frameworks for nationality and docu-

mentation of identity—and how they are implemented—in Brazil, Chile, and Colombia.

These countries have slightly different jus soli norms, ranging from unrestricted jus soli

in Brazil to jus soli subjected to exceptions in Chile to conditional jus soli in Colombia.

All three are bound by the jus soli statelessness safeguard under the ACHR. The coun-

tries’ distinct historical backgrounds, policy responses to changing migration patterns,

and economic and political contexts have resulted in distinct jus soli frameworks. How-

ever, the following factors affect how all three countries, and likely others in the region,

implement their existing legal frameworks:

Disharmony between outdated domestic legal frameworks and international
obligations.

Structural shortcomings in the provision of identity documents.

Problems in the interaction between nationality regulations and other fields of

law, particularly civil registration.

Limited geographic distribution of administrative offices providing identity docu-
ments and other citizenship services.

Insufficient training and lack of supervision of registrars and other officials.
Hard-to-meet evidentiary standards.

Inconsistent interpretations of legal thresholds.

Insufficient specialized measures to meet the needs of vulnerable populations.

Absence of retroactive measures to address denials of nationality created by

changes in administrative policies.
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. Lack of access to services for populations residing in borders areas.

. Unclear and inconsistent administrative procedures across governmental entities.
. Fear of discrimination and persecution as an obstacle to registration.
. Lack of appropriate information about citizenship rights and services and the

processes to access them.

. Insufficient attention to preventing statelessness and providing identity documents

to at-risk populations.

. Using increases or decreases in migration as a determining factor in expanding
and contracting legal frameworks and administrative policies concerning the right

to nationality.

. Absence of consistent policies across national, provincial, and local levels of
government.

. Insufficient collection and use of data.

. Inappropriate understanding of the link between documentation of identity and

the right to nationality.

. Limited presence of civil society organizations or legal assistance services in areas

where problematic practices most commonly occur.

. High cost and procedural obstacles to seeking redress through judicial
mechanisms.
. Courts’ failure to cement good practices or clarify legal norms in favor of securing

the right to nationality and best interests of the child.

In fairness, all three countries have demonstrated some concrete good practices in
documentation of identity, as well as a willingness to address underlying obstacles to full
realization of the right to nationality. But this report finds that many such efforts have
not been enshrined in legal frameworks and that a change in leadership could threaten
them. Furthermore, good practices and policies do not extend uniformly through the
entirety of any of the focal countries’ national territories. Good policies typically privi-
lege populations in urban centers and disregard the needs of geographically isolated and
ethnically and culturally distinct populations. Investment in activities such as updating
and training public officers, adjusting administrative procedures to improve service,
and actively seeking and reaching populations of concern has been insufficient to fully

guarantee universal access to the right to nationality.

38 COUNTRY PROFILES | BRAZIL | CHILE | COLOMBIA



111. Brazil

Brazil practices the automatic grant of nationality, providing universal jus soli citizen-
ship for all children born in Brazil; the only exception is for children born to parents
who are in Brazil in the service of a foreign government. Brazil's unrestricted jus soli
exemplifies the most common method for acquiring nationality in the continental
Americas: 17 other countries in the region follow the same practice.”s

However, like many other countries in Latin America, Brazil expanded jus sangui-
nis provisions recently, in 2007. A child born outside Brazil’s territory can gain Brazilian
nationality if born to a Brazilian parent who is in the service of the Brazilian govern-
ment, or if born to a national of Brazil who either registers the birth at a consular office
or goes through a federal procedure to confirm nationality.

Brazil's unrestricted jus soli norms, enshrined in early constitutional provisions,
have been the law throughout the country’s history. In this regard and others, Brazil
exemplifies good practices: in addition to unrestricted jus soli, the government has sup-
ported a civil society campaign to expand jus sanguinis provisions for stateless children
born outside of the territory to Brazilian parents,”® and enacted legislation to address
statelessness. There are promising signs that Brazil will continue to enact inclusive
policies and protections for stateless populations, evidenced by pending draft legislation
proposing a statelessness determination procedure and facilitated naturalization for
recognized stateless persons. Unfortunately, this promising initiative has yet to secure
adoption.”

Place of birth and parentage are fundamental factors in proving entitlement
to nationality under the law, regardless of whether it stems from jus soli or jus san-
guinis.”® In Brazil, birth certificates serve as direct proof of nationality, so procedures

for birth registration are fundamental to ensuring the right to Brazilian nationality at
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birth. However, Brazil's civil registration structure is very complex, which complicates
uniform nationwide access to birth registration. Furthermore, the country’s geogra-
phy presents many practical challenges to birth registration, especially for indigenous
groups and unauthorized migrants. In response to these challenges, the state has cre-
ated a number of innovative campaigns to promote registration. Yet such campaigns
often falter in practice due to a lack of state oversight over public servants in remote
regions, some of whom misinterpret nationality laws (either accidentally or intention-
ally), creating discriminatory practices.

Because of its economic boom and development, Brazil experienced increased
migration between 2004 and 2010,7 with a particular influx of unauthorized migrants
seeking employment in its agricultural and manufacturing sectors.®> A healthy economy
and the small size of the migrant population, compared to the population of the nation
as a whole, have generally limited anti-immigrant sentiment. However, Brazil entered
a political and economic crisis in 2011, and the resulting social and political response
to migration flows pose a threat to this equanimity that may lead to restriction of jus

soli norms.

Political and Historical Background

Portugal, which ruled Brazil for three centuries, drafted Brazil’s first Constitution in
1822,% the same year Brazil gained its independence. For this reason, Brazil did not
inherit a set of constitutional rules governing nationality in its first Constitution.® In its
history as an independent state since September 7, 1822, the country has enacted eight
Constitutions, all of which guarantee nationality based on unrestricted jus soli.3+ All
amendments to these Constitutions related to nationality laws have addressed gaps in
the legislation and the restrictions Brazilian parents face in securing nationality for their

children based on jus sanguinis norms.? Jus soli norms have remained unaltered in law.

International Obligations Regarding Statelessness

Brazil is a state party to the ACHR,?¢ which binds it to the obligations established in
Article 20 of the Convention. Brazil is also a signatory to other relevant international
treaties that provide legal protections to the right to nationality, including the Conven-
tion on the Rights of the Child (CRC),* as well as to the Convention on the Elimination
of All Forms of Discrimination against Women (CEDAW).2® Furthermore, Brazil is a

party to both international treaties that specifically address the issue of statelessness:
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an original signatory to the 1954 Convention relating to the Status of Stateless Persons
(ratified in August 1996), and a party to the 1961 Convention on the Reduction of State-
lessness (ratified in 2007).%9 Under Constitutional Amendment No. 45 of 2004, which
provides that “international treaties and conventions on human rights approved by both
houses of the National Congress, in two different voting sessions, by three-fifths votes
of their respective members, shall be equivalent to Constitutional Amendments,”?° the
1954 Convention relating to the Status of Stateless Persons, the 1961 Convention on the
Reduction of Statelessness, and the ACHR all have constitutional authority.>"

Current Legal Framework Regarding Nationality

Brazil's Constitution enshrines jus soli nationality. Article 12 establishes the basic rules
on acquisition of Brazilian nationality.9> The nationality laws and Law 6.815/1980 define
the legal status of foreigners in Brazil, establish the National Immigration Council, and
stipulate the legal requirements for naturalization%; the former was amended in 1994
and the latter amended twice, once in 1999 and then in 2007.94 The Constitution of
Brazil explicitly provides that naturalized Brazilians and Brazilians born in the terri-
tory are “equal”; the only distinction it permits is that “certain offices ... are restricted to
nationals of origin.”? Those born abroad to a Brazilian parent who is in the service of
the Federal Republic of Brazil automatically become nationals of Brazil. Children born
in a foreign territory to a Brazilian parent can opt for Brazilian nationality after reaching
majority if the Brazilian parent register the birth with a competent Brazilian authority or
if they return and reside in the country.9¢ The Constitution establishes that the federal
government has exclusive authority to legislate on matters of nationality, citizenship and

naturalization,%” as well as civil registration including birth registration.?®

Implementation of Nationality Laws

The federal authority that implements Brazilian nationality matters is the Ministry of
Justice (Ministério da Justica). However, entities in charge of civil registration and docu-
mentation of identity processes, which are distinct and separate from the Ministry of
Justice, are also essential actors in the implementation of norms that relate to the right
to nationality. The federal government has the power to regulate civil registration, but it
delegates the country’s civil registration system and notary service structures to private
actors,? creating multiple challenges to delivering a uniform birth and civil registra-

tion system.™®
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Brazil’s civil registry is operated exclusively by notary offices. These notaries are
not public officers but rather private actors providing a public service, delegated to
them by law.’>* Brazilian consular offices administer the civil registry for Brazilians
abroad, by exercising notary functions, such as the issuance of birth, death, and mar-
riage certificates.’®? This civil registration system is unique in the region; the only other
country in which notaries register births is Colombia, but the National Civil Registry
Office manages Colombia’s civil registration activities and state actors also serve this
function. Brazil lacks such a central government entity in charge of civil registration

and national identification.

Right to Identity and Process to Secure Identity
Documents

Article 5 of the 1988 Constitution recognizes the right of every person to have a birth
certificate,”™ and Law 6.015 of 1973 and Law 9.534 of 1997 regulate the functioning of
the civil registry throughout the national territory. The latter establishes that birth regis-
tration is free of charge in Brazil.™+ In Brazil, a birth certificate is the foundational docu-
ment for other national identity documents in later childhood as well as in adulthood.
The birth certificate of a child born in Brazil is also his or her first document of identity.
Without a birth certificate, a person is unable to prove his or her Brazilian nationality
and will not be able to obtain other official documents of identity, including: (i) registro
geral—RG (general registry or national identity card),' (ii) cadastro de pessoa fisica—CPF
1°6 (registry of physical person), and (iii) titulo de eleitor (voter’s registry card).”” Each
of these documents will determine access to rights and services as a national of Brazil.

The Brazilian Civil Code Article 2 states that a person’s civil personage begins
with live birth. Birth registration is the official recognition of the existence of that person
by the state in which the person was born; Article 236 of the Constitution specifies that
state-level legislation establishes the procedures for birth registration within each state.

Each of the 26 states and the federal territory in Brazil conduct and regulate
civil registration differently. This decentralized approach has resulted in the under-
registration of births among certain groups. Rural and impoverished communities,
undocumented migrants, and members of ethnic minorities have faced structural bar-
riers in accessing identity documents, particularly birth certificates.’®

New social policies developed in the late 1990s and early 2000s™9 under Luiz
Inacio Lula da Silva’s government,”® for which birth registration and birth certificates
were necessary to access new benefits, uncovered a high number of undocumented
people in Brazil. These new benefits provided a strong incentive for undocumented
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populations to acquire identity documents, and served as a platform for the government
to implement more ambitious registration campaigns and outreach activities.™

The process to secure a birth certificate in Brazil can be carried out in one of two
ways: either at the hospital where the birth occurs, or directly at the local notary office
(which requires the testimony of two witnesses). Parents from indigenous groups are
encouraged to use one of those avenues, but may seek registration in the civil registry
or from a federal office that has a mandate of assisting indigenous people.

Law 12.662 of June 5, 2012, regulates the issuance of the “Live Birth Declaration,”
which are issued by the professional who attended the child’s birth or the hospital where
the birth occurred. In cases where the child is born outside of a hospital, a midwife can
issue the declaration.” In 2010, a nationwide order was issued to facilitate registration,
allow parents to leave the hospital with both the born alive declaration and the child’s
birth certificate.”

Article 50 of Law 6.016 of 1973 stipulates that registration of a birth must be car-
ried out within 15 days of the birth; if the registration of the birth is to be carried out
by the mother, without the child’s father, the deadline is 45 days after the birth."4 The
law also extends the deadline to three months after the birth for births that occur more
than 30 kilometers from the headquarters of the registry office.”s Once the deadline has
expired, late registration is possible, but must occur before a notary located in the par-
ent’s jurisdiction of residence. This represents an expansion of nationality rights: late
registration previously required judicial authorization."® Law 10.215 of 2001 establishes
that parents cannot be charged a fine for late registration.

In response to the complexities of Brazil’s civil registration system and the many
different competent actors involved in registration, the Human Rights Secretariat, a
specialized federal government office, has developed several good practices and policies
to encourage birth registration. These practices are aimed at reaching the populations
with the most difficulty in accessing registration.

Among these polices to promote registration, in 2007 Brazil adopted the “Social
Agenda on Birth Registry and Basic Documentation” through Decree 6289, declar-
ing a national commitment to eradicating under registration of births and increasing
access to basic documentation. It also created a national week of mobilization for birth
registration and a campaign promoting basic documentation.”” In the implementation
of Decree 6289, Brazil has engaged in several nationwide registration campaigns as
well as pilot projects for specific municipalities or provinces suffering under registra-
tion. These campaigns have been focused on collective efforts (mutirdes) and itinerant
services/river services registration posts.”® Rural female workers, indigenous groups,
and riverside populations, as well as quilombola'® communities and other traditional
peoples have been the targeted beneficiaries of these specialized registration efforts

and campaigns.’>®
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. 2008 National Campaign™—In 2008 the Human Rights Secretariat
launched a nationwide campaign for birth registration and access to basic
documentation. The campaign targeted 300 municipalities in rural areas of
the Amazon and Piaui states, where under-registration is highest. Actions
within this campaign included: the identification of populations in need
by community health officers, the addition of birth registration and basic
documentation to literacy programs, and the addition of identity documents
to a national program for the documentation of rural work. Leaflets were
distributed by the children’s pastoral ministry in municipalities with social
security offices as well as by agencies and offices of the Bank of Brazil. Post-
ers were displayed in the offices of several governmental agencies.

. 2009 Partnership between the federal government and the National Coun-
cil of Justice>>—Since January of 2009 special registration units have been
installed in hospitals in the Northeast and the Amazon. These units tight-
ened the connection between hospitals and registries, allowing all mothers
to obtain a birth certificate and ensure the recording of her child in the civil
registry before leaving the hospital.

. 2011 National Campaign'»—This initiative, titled “Certificate of Birth: A
human right, a duty of Brazil,” included a video, jingle, television com-
mercial, posters, and leaflets, with popular musician Ivete Sangallo as the
spokesperson. The campaign was publicized as a national priority, and it
primarily targeted the North and Northeast, regions with the highest num-
bers of unregistered children younger than one year old. 2012 Regional
Campaign>—In 2012, the Secretariat for Human Rights signed a techni-
cal cooperation agreement with other governmental partners to combine
efforts and ensure access to basic documentation for indigenous peoples.
Specific methodologies were developed to ensure that these efforts demon-
strated respect for the communities. Consultations were held with indig-
enous peoples about their willingness to register their children and state’s
willingness to respect indigenous naming practices. The National Council
of Justice and the National Council of the Public Ministry issued a joint
resolution guaranteeing the certificate would include: indigenous name,
ethnicity, and the indigenous village, in addition to the correction of certifi-
cates already issued to include the aforementioned information.

Reflecting the accomplishments of the 2008 and 2009 measures, under-registra-
tion'> of births in Brazil fell from 20.9% in 2002 to 6.6% in 2010.2¢ While this result
is encouraging, the measures that produced it are unlikely to resolve the problem of that
remaining 6.6%. It is the hardest to reach and the most likely to face discrimination.””
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Case Law

There is very limited case law in Brazil related to citizenship. The Brazilian Federal
Supreme Tribunal (Superior Tribunal de Justiga), the highest court in Brazil, has not
made any rulings on restrictions to the right to nationality based on jus soli norms. The
“” court has, however, made rulings under Brazil's refugee determination procedure
concerning statelessness and the recognition of the status of stateless refugees,® but
none relate to Brazilian-born children who cannot access their nationality due to a
denial of birth registration. Most nationality cases litigated before federal court relate
to nationality based on jus sanguinis through the expedited process of writ of nationality
(Agdio de Opgiio de Nacionalidade).™® Brazil requires claimants to petition issues related
to birth registration before ordinary (non-federal) courts. Brazil's Constitutional Court
(Supremo Tribunal Federal), offers no relevant legal cases. This absence of jurisprudence
might be the result of difficulties accessing justice, particularly the cost and burden of

litigating the series of appeals that reaching one of these courts would require.

Populations at Risk of Statelessness

The indigenous population of Brazil numbers only 817,963 people (0.4%) out of the
country’s population of over 200 million,° but this group has the highest rate of birth
under-registration in the country. Nationally, 93.4% of Brazilian children under age one
have a birth certificate, but only 57.9% of indigenous children within that age range do;
similarly, 98.1% of Brazilian children all children under age 1o have a birth certificate,
whereas only 67.8% of indigenous children do.”' Brazil’s civil registration outreach
campaigns target indigenous groups in order to address this gap.’?

The Brazilian Constitution, Chapter 8, creates a constitutional framework spe-
cifically aimed at the recognition and protection of the rights of indigenous people.
Furthermore, Decree 5.051 of 2004 incorporates the International Labor Organization
Convention 169 on indigenous and tribal peoples, and under the mandate of the
Ministry of Justice the National Foundation of the Indigenous (FUNAI), the decree
oversees the promotion and implementation of public policies in favor of indigenous
groups. FUNALI has reported' that it periodically coordinates activities with the different
federal and local government agencies in charge of identity documentation processes to
ensure the promotion of the right to identity among indigenous groups. Within regions
where services are lacking or communities are hard to reach, FUNAI works with the
National Social Security Institute and its mobile units to facilitate registration. FUNAI

local officers assist in registration of births for indigenous communities that do not
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speak Portuguese. In coordination with the Human Rights Secretariat, FUNAI drafted
and distributed a handbook on registration for indigenous groups in 2014.34

Law 6.001 of 1973, known as the “Statute of the Indigenous Peoples,” established
the Administrative Indigenous Birth Registry (Registro Administrativo de Nascimento
Indigena—RANTI), under the jurisdiction of FUNAI, to issue documentation that serves
as proof of birth registration.’ Indigenous parents can present this credential to carry
out the civil registration of their child; it serves as a subsidiary means of proof of the
child’s birth and his or her identity, but it is not equivalent to a birth certificate and
cannot serve as a foundational document to obtain other national identity documents.’°
Furthermore, it is unclear how registration under RANI facilitates birth registration,
and the process may create an additional bureaucratic burden for members of indig-
enous groups. It also may discourage birth registration by encouraging the assump-
tion that it provides a substitute. Incorporation into the national civil registry and the
issuance of a document of identity equivalent to a birth certificate would make RANI a
genuine tool to prevent statelessness.

Despite possible complications associated with RANI, Brazil’s outreach efforts
and specialized policies are considered exemplary good practices that other countries
seeking to reduce statelessness in a population spread across large and remote territo-
ries might replicate. However, despite Brazil’s laudable efforts, the under-registration of
births among indigenous groups remains a problem. The case study of Guajara-Mirim
demonstrates that the complexities of the civil registration process and the absence of
a central authority can leave room for discretion and arbitrariness, potentially limiting

birth registration.

CASE STUDY

Guajara-Mirim, Brazil

Guajard-Mirim is a municipality within the Brazilian state of Rondonia in the
Amazon. It sits on the Brazilian side of the Mamoré River, across from the
Bolivian city of Guayamerin. Many indigenous people reside in the area, and have
traditionally migrated back and forth for commercial purposes.’ The control of the
border by the two countries is asymmetrical. The Bolivian side is not policed and
allows unrestricted entrance without papers or customs inspection. The Brazilian

side has a military outpost securing and controlling the border."#

There have been reports of arbitrary and discriminatory behavior by Brazilian
authorities against people crossing from the Bolivian side of the river.? On July

5, 2007, a local court (Comarca)' judge in Guajard-Mirim issued an ordinance
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stating that any child of foreign migrants could only be registered if his or her
parents were in regular migratory status at time of birth. Further, the judge
instructed registrars that the testimonies of unauthorized migrants could not
be accepted in registering births in Brazil. The judge also ruled that giving false
testimony over a birth was a federal crime punishable by 1—5 years in prison, and
that any witnesses who aided in the commission of such crime would also incur

the same criminal liability.™#

Although the judge’s order was unconstitutional, at least one local notary and
his employees have followed it in practice under the belief it was a correct
interpretation. Pastoral do Migrante, a local NGO that works with immigrant
communities, confirmed that the policy exists and remains in place, and that
some immigrants remain subject to the policy."#> Some local officials justified the
existence of such a policy in interviews carried out by a local researcher in August
2015, stating it was a necessary tool to address unauthorized migration and to
avoid giving undocumented people access to social security benefits, (although

they are legally entitled to them).'s3

The case of Guajard-Mirim may be viewed as a local problem, and it is not clear if
this problem exists in other municipalities. However, this case suggests that similar
practices could occur, particularly in remote regions. It reveals that judges exert
a considerable degree of discretion on these matters and that an administrative
order within the judge’s judicial power can have far reaching effects and be difficult
to challenge. The situation in Guajard-Mirim shows how Brazil's decentralized
system of providing identity documents, combined with discretion granted to local
actors, can make it difficult to obtain nationality as a practical matter, especially

for indigenous peoples and others living in remote areas.
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V. Chile

Chilean nationality is granted predominantly by jus soli; in recent years, following the
regional trend, jus sanguinis acquisition rules have been expanded. All children born in
Chile automatically acquire the country’s nationality unless their parents are foreign
diplomats or “in transit” foreigners.'+ No law' defines the “in transit” exception, which
is also present in the Dominican Republic.'4® The determination of whether a person
is in transit and subject to the constitutional exception has been left to the competent
government authorities and courts, which have to date defined it on a case-by-case
basis.™ The effect of court rulings, even those the Supreme Court issues, are limited
to addressing the petitions of specific claimants, and the effects of a positive ruling are
limited to those claimants. They lack impact on the broader population denied the right
to nationality under the same administrative policies and practices.

In a policy shift in 2014, the Department of Foreign and Migration Affairs issued
an administrative order stating the “in transit” exception would only encompass the
children of tourists and crew members serving on a vessel. Under this new interpreta-
tion, undocumented migrants are not considered to be in transit, and accordingly their
children born in Chile are considered Chilean.'#® However, full realization of jus soli
norms requires implementing the policy retroactively throughout Chile. Children of
diplomats or parents “in transit” can obtain Chilean nationality by declaration within
a year of reaching majority of age9 by demonstrating five years of continuous legal
residence.’®

Chile is considered to be the one of the strongest democracies in the region,"
exhibiting respect for the rule of law. By recognizing the right to nationality of children
of undocumented migrants on a case-by-case basis, domestic courts seem to demon-

strate that there are strong legal protections safeguarding the right to nationality.’
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Given its geographical location and the topographical difficulties to accessing its
territory, Chile has traditionally had low immigration flows compared to other countries
in the region. In fact, emigration flows have been higher. Immigrants represent one
to two percent of the total population of Chile, and about six percent of the country’s
population lives abroad.’s However, since the return to democracy, and mainly thanks
to its political stability and economic development,’+ Chile has recently experienced a
sustained increase in immigration.”s This has led to increased political and social ten-
sions’® between migrant and host communities, especially in northern regions and
particularly in Antofagasta. It has driven nationalist sentiment and heightened protests
against migrant populations, particularly Colombian refugees and economic migrants.’s?
Regional and local newspapers have reported on the denial of Chilean nationality to
children born in Antofagasta to unauthorized migrant parents of Colombian descent.’s

Despite the positive implementation of an administrative order by the govern-
ment with regard to the “in transit” exception beginning in 2014, there is reason for
concern that anti-immigration sentiment within specific interest groups may drive the
adoption of harsher domestic legislation, particular the “in transit” exception, restrict-
ing the right to nationality of children born in Chile to foreign nationals. Furthermore,
under the previous interpretation of the transient foreigner exception, many children
were unable to access Chilean nationality. These children must file a petition before the
Department of Foreign and Migration Affairs or through a judicial recourse before the
Supreme Court in order to gain Chilean nationality.

Political and Historical Background

Throughout Chile’s legal and political history, nationality has been granted predomi-
nantly through jus soli. When Chile gained independence from Spain in 1810, due to its
geographical location in the far west of the continent, the state’s priority was maintain-
ing its population. Thus from the mid-19th century onward, a selective migration policy
was implemented, seeking to attract European settlers to populate Chile’s uninhabited
land, with the expectation that these migrants would modernize and improve the coun-
try.59 As some scholars have argued, the country’s geographical isolation facilitated early
European immigrants’ role “as arbiters of who could arrive next, engendering early
discriminatory policies.”¢°

As with other countries in the region, changes in political dynamics in Chile led to
the adoption of nationality and immigration legislation in response to various context-
specific issues, resulting in an overall lack of consistency in laws and policies.’* The
1973 coup d’état and two decades of military dictatorship led to high emigration and a
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sustained increase in Chilean nationals residing more or less permanently in foreign
countries. In response to this emigration trend and the increasing importance of main-
taining links with its expatriate community, in the last decade Chile has expanded jus
sanguinis provisions.'®> The 2005 constitutional referendum is the most recent provi-
sion granting Chilean nationality to persons born abroad to a citizen parent or grand-
parent who is Chilean by birth.*® This reform has been described as the product of a
“period of intense and complex political debates culminating in the reform of 2005.
While the military dictatorship had come to an end ... in 1989, the transition to a fully
democratic regime took more than a decade” %4

Current Chilean immigration and nationality laws were enacted during the
Pinochet military dictatorship. Decree 1094 of 1975, the “Aliens Act,” and Supreme
Decree No. 597 of 1984, known as the Immigration Regulations, constitute the appli-
cable legal framework for nationality and immigration. This legal framework forms part
of a national security policy'® that reflects open concern over the presence of migrants
and distrust toward them.’® Furthermore, this framework entails extreme selectivity in
the assessment of criteria for the granting of residence permits, and excessive controls
and entry requirements at border crossings.’®” Chilean migration legislation has not
been substantially modified since the 1970s, and it has failed to address the changes in
Chile since the return to democracy.'®® Specifically, it has not been updated to deal with
Chile’s status as a country of destination for migrants.

During the first term of President Michelle Bachelet (2006-10), the executive
branch’s general policy platform incorporated migration issues for the first time. Under
the responsibility of the Ministry of Interior,'®® through Presidential Directive No. 9 of
September 2, 2008, the following broad principles framed government action on the

issues of migration:

. Chile is a host country where international conventions and treaties must be
respected and upheld.
. Local integration of migrants is key to generate positive acceptance by the national

community, to ensure the respect of their cultural, economic, and political differ-

ences.

. Managing transnational migration must involve collaboration with governments

of countries of destination, transit, and origin.

. In accordance with international human rights law, Chile must have institu-
tional capacity to regulate and administer access to residency for migrants in the

national territory.”7°
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The Ministry of Interior withdrew draft migration legislation proposed by the
government of Sebastian Pifiera (2010-14) for further review when President Bachelet
regained the presidency in 2014, in order to ensure that a focus on human rights stan-
dards and local integration of the migrant population was included.”

The government’s ongoing efforts to propose a new migration framework has cre-
ated a climate of hope with regard to immigration in Chile.”> However, the fact that Chile
still lacks a rights-based legislative framework on nationality and migration overshadows
progress in policy.”” This was evident during the 2014 Universal Periodic Review (UPR)
process,”7+ which highlighted the need for comprehensive immigration policies, modify-
ing current legislation, and guaranteeing the right to nationality of children of migrants.”s

In October 2014, Chile’s Ministry of Housing and Urban Planning made an
announcement exemplifying progress toward more inclusive immigration policies. It
eliminated the former requirement of five years of permanent legal residence for eligi-
bility for its programs; immigrant families now qualify upon obtaining legal residency.”7®
A nationwide government campaign for a new migration law termed “For the Chile that
Is Coming” (“Por el Chile que Viene”) also provides some cause for optimism."”?

Likewise, a small group of parliamentarians proposed a bill in December 2014
for an interpretative statute to the Constitution that would address the legal definition
of the term “transient foreigner,” in order to ensure that the current interpretation is
secured in a legally binding instrument.”® On January 6, 2015, the bill was submitted
for an initial review and processing by the Commission on Constitution, Legislation,
and Justice of the Chamber of Deputies. As of June 2016, the bill remains within this

first stage of the legislative process.

International Obligations Regarding Statelessness

Chile is not a party to either of the Statelessness Conventions. In 1990, it acceded to the
ACHR, and accordingly, it is bound by the obligations that correspond to the right to
nationality in the terms that the Convention defines, as well as to the interpretation that
the Inter-American Court of Human Rights establishes in its case law. Furthermore,
that same year, Chile acceded to the CRC, and thus is bound by Articles 7 and 8 of the
Convention relating to children’s right to nationality and to legal identity.

In Chile, human rights established or recognized by treaties to which the coun-
try is a party have constitutional rank.”79 Accordingly, the human rights guarantees in
Article 20 of the ACHR, as well as those of Article 5 of the CRC, are understood to
be legally binding for all national authorities in the same way as other rights in the

Constitution, including the right to a nationality.
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Current Legal Framework Regarding Nationality
Article 10 of the Constitution of Chile states that persons recognized as Chilean are:

1. All those born in the territory of Chile, with the exception of children of for-
eigners who are in Chile in service of their government, and of the children

of transient foreigners.

2. The children of a Chilean father or mother, born in foreign territory.
However, it will be required that one of his ancestors in a direct line of
first or second degree has acquired Chilean nationality by virtue of reasons

established in sections 1, 3, or 4.

3. The foreigners who obtain a card of nationalization in accordance with the

law.

4. Those who obtained special grant (gracia) of naturalization by law.™°

The jus sanguinis nationality as provided by Articles 10.3 and 10.4 were incorpo-
rated through a 2005 amendment. This amendment extended jus sanguinis for children
born in a foreign territory to at least one parent or grandparent who acquired national-
ity through birth in the territory, naturalization, or special grant. In order to acquire
nationality by virtue of the jus sanguinis provision, parents must register the birth of
the child requesting citizenship either before the Chilean consulates or, if within the
national territory, before the Civil Registry. **

The Constitution likewise provides that “the law will regulate the procedures for
opting for Chilean nationality; of [the] granting, denial, and cancellation of naturaliza-
tion papers and for the creation of a register for all these acts.” Accordingly, Decree
175 of 1973, which was drafted during the military dictatorship and predates both the
1980 Constitution and the 2005 amendment to Article 10, regulates the process of
naturalization, and has yet to be adjusted to reflect the more recent provisions. Chile
lacks a statute on nationality and matters regarding nationality are regulated through
administrative orders and case law that interpret the content of Article 10. The absence
of a clear understanding of the right to nationality through secure legal norms that
expand the constitutional framework, coupled with a lack of consistent and coherent
interpretations of the constitutional provisions, have allowed each new government to

interpret and shift the policy. '
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Implementation of Nationality Laws

The Chilean government entities responsible for nationality matters are the Department
of Foreign and Migration Affairs, which sits under the Ministry of Interior and Public
Security; and the Civil Registry and Identification Office, which sits under the Ministry of
Justice. A lack of clarity in delineating responsibilities between these two government enti-
ties has in some cases complicated the process of gaining Chilean nationality. Changes in
policy and in the definition of “in transit” have further complicated the situation.

Law 19.477 0f 1996 establishes that the Civil Registry and Identification Office is
a functionally decentralized public service, with an independent legal personality under
the supervision of the president of the republic through the Ministry of Justice.’® The
main function of the office is to register acts of marriage and other vital facts related
to the identification and civil status of persons.’® The Civil Registry and Identification
Office is comprised of 469 offices and sub-offices that include mobile office units and
a maritime office, with a total staff of 2,931 persons.’

The Ministry of Interior until 1995 held the position that parents who were in
the country for over a year intended to permanently reside in the country and hence
were not considered to be transient foreigners.®®® However, this interpretation was not
consistently applied throughout the country. The Civil Registry and Identification Office
had an inconsistent policy as to whether to register a child born in Chile to foreign
undocumented parents as a Chilean national. Some registrars designated the child as
Chilean, omitting any distinction or notation in the birth certificate. Others registered
the birth but would note in the certificate that the child was born to transient foreigners,
and accordingly not eligible for Chilean nationality. 7

In 1995, through an administrative order, the Ministry of Interior, as the gov-
ernmental entity in charge of nationality matters, established its interpretation that all
undocumented migrants were “in transit” and therefore their children were not citi-
zens.” Administrative orders, in this case in the form of an administrative order, are
the acts through which government entities establish and instruct the staff and offices
of the entity’s interpretation of legal or regulatory provisions, develop a law or regula-
tion, or establish a framework for action.™

The Ministry of the Interior, making use of its powers under the current
Immigration Act, stated in administrative order No. 6241 of October 25, 1995:

[Tlhere was a need to make the constitutional concept of transient foreigners
explicit while the corresponding law is enacted, so in the view of the Ministry,
interpreting these terms in their natural and obvious sense, transient foreigners
are those who are in the country in a situation of temporary residence, as tourists
or crew, or illegal residents.’9°
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The Civil Registry and Identification Office issued a number of internal adminis-
trative orders detailing procedures to comply with this order.’ These orders effectively
ensured that the children of undocumented parents born in the Chilean territory were
considered children of transient foreigners. The notation stating “child of in transit par-
ents” in a birth certificate requires children born in the country to seek a visa in order
to maintain legal residency in the territory. At 18, the legal age of majority in Chile, they
can initiate a naturalization process.'9? President Bachelet’s new policy in 2014 reversed
the change, deeming undocumented migrants no longer “in transit”; their children
born in Chile are entitled to Chilean nationality.’? This new policy applies retroactively,
but it is non-automatic and redress continues to require a special procedure.

The Department of Foreign and Migration Affairs has widely publicized through
its website’94 and Twitter account' its change in policy toward the interpretation of
the “in transit” exception. It created a comparative chart distinguishing the post-2014
policy from its predecessor, terming the change as “repairing an error.” (reparando un
error) The Civil Registry, in turn, issued an internal memorandum to all its offices
instructing them to restrict the “transient” exception to tourists or international vessel
crew members.'9°

Parties now entitled to Chilean nationality (or their legal guardians) may initi-
ate one of two procedures to gain proof of status. The first is to petition the Supreme
Court under a special constitutional procedure, according to Article 12 of the 1980
Constitution. The drafting history indicates that the main purpose of this recourse
was to provide a guarantee to those who had been arbitrarily deprived of nationality.’s”
However, with the passing of time, those whose parents were deemed transient have
benefited from it.™9® Unfortunately, petitions normally require at least one year before a
final decision is made. Procedural formalities also make filing difficult for petitioners in
remote regions. For example, rules of procedure to petition the Supreme Court require
that the power of attorney of the person representing the applicant must be formalized
before a notary or a minister of public faith; in remote regions of the country these may
be scarce or even absent. Also, there is no right to appeal the Supreme Court’s decision,
and the case can only be filed in the capital, Santiago. Despite these complications,
children born in the territory to undocumented migrants have consistently gained the
right to nationality when they or their legal guardians petition.'9?

As an alternative to petitioning the Supreme Court, interested parties can also
petition the Department of Foreign and Migration Affairs to correct the birth certificate.
The Department of Foreign and Migration Affairs will carry out an initial review, and
if it finds that the child was registered as that of transient foreigners under the 1995
policy (now reversed), it will give an order of approval recognizing the petitioner as a
Chilean, and then it will submit the case to the Civil Registry to make the appropriate

correction of the information within the civil registry, and provide a new birth certificate
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in which the petitioner is recognized as a Chilean national and not a child of a transient
foreigner.>°° In the past, this process was as lengthy as the petition before the Supreme
Court, requiring a year or more; however, at present the processing time has been
reduced to 4 months. This process has fewer procedural formalities than a Supreme
Court petition, but is still highly inaccessible for those living in remote areas. Both
procedures require some degree of legal guidance, but unlike the Supreme Court peti-
tion, legal representation is not a requirement to pursue the administrative recourse. 2°!

Since 2014, the Centre for Human Rights at the Migrants and Refugee Clinic of
the Universidad Diego Portales (UDP) and the Migrants Clinic at Universidad Alberto
Hurtado (UAH)—building on their experience litigating nationality cases nationality
before the Supreme Court of Chile—have been working jointly to identify and resolve
cases in which children of migrants were denied Chilean nationality through the 1995—
2014 interpretation of the “in transit” exception.>*> They engage in case documenta-
tion, advocacy, and legal representation before judicial and administrative bodies. These
legal clinics have done outreach with immigrant populations in the northern provinces
of Chile and consulates in Santiago, hoping to identify cases where individuals have
been registered as children of in transit parents and seeking to correct the registration
and establish the individuals’ Chilean nationality. The clinics have discovered a much
higher number of cases of children registered as “in transit” than originally anticipated,
particularly among indigenous and migrant populations living along Chile’s northern
border, in Arica and Taracapi. The clinic team joined the Jesuit Refugee Service in fil-
ing a case in November 2015 before the Supreme Court of Chile, petitioning the court
to recognize the Chilean nationality of 161 persons who had been born in the territory
and registered as children of transient foreigners.2°3 The advocates involved in this joint
project estimate that thousands were denied nationality under the previous interpreta-
tion of the law, many of whom are likely to be stateless.>°4

Implementation of the new policy outside of Chile’s capital has presented a wide
range of challenges, including inconsistent interpretations by local authorities imple-
menting Ministry of Interior and Civil Registry policies, limited institutional capacity,
and the geographic isolation of certain groups.>> The government has not engaged in
outreach to identify the populations affected by the previous policies.>°® Those most
acutely affected by the 1995-2014 restrictions are minority groups in hard-to-reach
locations, with limited access to the state authorities and in regions where civil society
presence is minimal or nonexistent. These communities may be unaware of the change
of policy and/or unaware of, or unable to access, means to redress the past denial of
their right to Chilean nationality. Linguistic, cultural, and socioeconomic barriers are
frequently factors as well.

The Chilean Civil Registry reported that between January 2008 and January

2014 1,414 children were registered in the Birth Registry with notation “HET” (hijo de
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extranjero transetinte— child of transient foreigner”).>°” This would amount to an aver-
age of 235 entries per year. In October 2014, the Civil Registry reported that a total of
2,843 persons had been registered with notation “HET.”2°® Around half of the 2,843
persons who were registered as children of transient foreigners resided in the north-
ern regions of Tarapacd, Arica, and Parinacota, in hard-to-reach rural areas.>°® There is
no certainty about the percentage of these children who would be eligible for Chilean
nationality under the new interpretation, and who may be effectively stateless now. The
Department of Foreign and Migration Affairs does not record the number of people
who have been naturalized as Chilean who were previously registered as children of

transient foreigners.°

Right to Identity and the Process to Secure Identity
Documents

Like most countries in the region, Chile requires a birth certificate to access healthcare
and education that the government provides to all citizens. A birth certificate also serves
as the foundational document to obtain other documents of identity, such as national
identity cards and passports. A child without a birth certificate may or may not be able
to attend school, and many children have to repeat grades while their parents regular-
ize their migratory status.> They also may be ineligible for benefits linked to school
enrollment, such as subsidies for transportation and nutrition, and university scholar-
ships.?* Children without birth certificates can access vaccination and emergency health
services, but other state-funded health benefits require a birth certificate. Other services,
such as education subsidies and scholarships, require Chilean nationality.> Every child
born in Chile has the right to obtain a birth certificate, and Chile has a robust civil
identification system which has resulted in low levels of unregistered births. But some
challenges remain, particularly to address the registration of persons born in Chile but
born to parents deemed transient foreigners before 2014.

Registration occurs through the presentation of a certificate of live birth (com-
probante de parto), which the doctor or midwife who attended the birth of the child can
provide; failing that, two witnesses over the age of 18 who personally know the mother
must testify under oath before a civil officer to the fact and circumstances of the birth.>+
The parents or legal guardians requesting the registration of a birth must prove their
identity; adults without documents cannot register their child. While lacking identity
documents is against the law for any adult resident in Chile, including members of
indigenous communities,?s migrants and indigenous groups often lack documentation,

and may have lacked it for generations.>®
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In Chile, the competent authority regarding the legal identity of all residents
in the territory, nationals or foreigners, is the Civil Registry and Identification Office,
which is part of the Ministry of Justice.?” The Civil Registry and Identification Office
grants identification documents such as identity cards®>*® and passports, as well as docu-
ments and titles needed by foreigners.*™ It assigns a number (Rol Unico Nacional) to
all registrants>*° at the time of administering the registration and documentation of all
births in Chile in the Civil Registry.?>' According to UNICEF’s statistics on Chile, based
on Chile’s reported vital statistics of 2011, 99 % of children younger than five years of
age had been registered. 2** In practice, the civil registrar’s authority to indicate whether
a child is born to “in transit” parents gives it the power to establish or deny nationality.

The Chilean National Statistics entity estimates that late registration (defined as
registration more than 30 days after birth®3) was 0.6% in 2007, down from 17.4% in
1970, 5.8% in 1990, and 1.3% in 2000.2>¢ The Civil Registry and Identification Office, in
response to FOI requests, explicitly recognized that birth registration is a fundamental
requirement for accessing certain social rights and benefits.>* Since 1998, Chile has
implemented a series of programs to improve territorial management (Programa de
Mejoramiento de la Gestion) to facilitate better identification procedures. These efforts
include a program called “Identity cards in field services” (Cédulas de identidad en aten-
ciones en terreno), which focuses on increasing institutional capacity to facilitate docu-
mentation processes for the elderly and persons with disabilities. 2°

Chile has the institutional capacity and legal frameworks to provide persons born
in the territory with proper documentation of identity, and it has sustained good birth
registration statistics. But it has yet to adopt specialized policies to address the chal-
lenges that remain. The Civil Registry should develop a policy to identify the population
affected by the pre-2014 policy and rectify erroneous registrations. In addition, more can

be done to meet the needs of vulnerable populations, as examined in the next section.

Case Law

The Supreme Court, under the jurisdiction granted to it by Article 12 of Chile’s 1980
Constitution,*?” has reviewed over a dozen cases in which children born in Chile to
undocumented migrants were denied nationality based on the “in transit” exception in
Article 10 of the Constitution. In all of these rulings, the court has recognized the claim-
ants’ right to Chilean nationality, repeatedly overturning attempted denials by the Office
of the Civil Registry and the Department of Foreign and Migration Affairs of the Minis-
try of Interior. The decisions of the Supreme Court are not binding on lower courts or

the executive beyond the clarification of the rights between parties to the particular case.
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Through its case law, the Supreme Court has demonstrated a willingness to look
at the facts of each individual case to assess whether a child of undocumented parents
falls within the transient foreigners exception. An example of this is a 1989 decision
in which the court established that even if the parents of a child born in Chile are not
legally residing in the country, the length of their stay could qualify them as in resi-
dence, not in transit, entitling their child to Chilean nationality. >2®

The court has also considered that ordinary activities, such as leasing property
or obtaining income in Chile, demonstrate parents’ intent to reside and remain in the
territory, which serves as proof of domicile and leads to the conclusion that the child’s
parents are not in transit, regardless of their immigration status. In these judgments,
the Supreme Court has also used international human rights law to support its rul-
ings,>*9 particularly Article 20 of the ACHR.>°

These decisions by the Supreme Court, however, hardly result in a comprehensive
safeguard to guarantee the right to a nationality. A combination of factors—including
economic hardship, geographic location, restricted access to legal services, and lack of
awareness about the effects of the “in transit” designation—have limited petitions to the

Supreme Court: in 2008-2014, only 11 claims of nationality were decided.>!

Populations at Risk of Statelessness

As in Brazil, Colombia, and other countries in the Americas, the groups in Chile that
are most vulnerable to statelessness are the children of unauthorized migrants and
children belonging to indigenous groups, particularly those residing in border regions.
The work of UDP’s and UAH’s migrants’ rights clinics have exposed the risks children
of undocumented migrants face.

Chile’s resident migrant population is predominantly Peruvian, but Bolivians,
Colombians, and Ecuadorians represent the majority of immigrants who have crossed
the northern border of Chile in the last five years.»* Most Colombian and Ecuadoran
migrants are of African descent, while most Bolivians and Peruvians are either mem-
bers or descendants of indigenous groups, and they have encountered racial discrimina-
tion in Chile.?3 All of these sending countries provide for nationality under jus sanguinis
as well as jus soli. Thus the children nationals from these states should have access
to their parents’ nationality. However, all four require registration of birth before a
national consulate or diplomatic representative and the meeting of certain evidentiary
requirements, such as proof of the parents’ nationality. Meeting these requirements is
virtually impossible in remote regions.»+ Furthermore, these children are entitled to

Chilean citizenship under jus soli and should be able to access documents establishing
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their status as nationals within the territory. As residents of Chilean territory, they stand
to benefit from the rights and services—such as healthcare and education—to which
they are entitled.

According to the principle outlined by the International Court of Justice in 1955,
“nationality is a legal bond having as its basis a social fact of attachment, a genuine
connection of existence, interest and sentiments”; thus habitual residence and genuine
links to a territory, such as those that children born and raised in Chile possess, should
afford them the jus soli nationality enshrined in Chilean law.?> Unfortunately, our find-
ings suggest that racial and ethnic discrimination, prejudice against undocumented
migrants, and lax oversight of public officers in remote regions combine to deny chil-
dren of migrants the documents of identity and nationality they are entitled to, in spite
of the law.2¢

Although updated statistics are hard to come by, data from the 2002 national
census indicate that 4.6% of the total population of Chile—or approximately 700,000
people—identified themselves as members of the eight ethnic and indigenous
groups officially recognized in Chile.?” Unlike other countries in the region, Chile’s
Constitution, written in 1980, lacks any special protection for the rights of indigenous
or other ethnic or racial minorities. However, the country ratified International Labor
Organization Convention 169, the principal international treaty concerning indigenous
and tribal rights. It also enacted legislation to address indigenous rights, focused pri-
marily on land rights recognition and restitution as well as the right to political partici-
pation in Congress. But the Civil Registry and Identification Office lacks any special
policies or practices for reaching and registering members of indigenous communities,
some of which are nomadic.»®

Law 19.253 of 1993, which establishes norms for the protection, promotion, and
development of indigenous peoples, and which creates the National Corporation of
Indigenous Development, recognizes the obligation of the Civil Registry to note the
first and last names of indigenous persons in the way that the parents determine and
with the rules of phonetic transcription that they indicate.?9 Despite this explicit recog-
nition of the right to an indigenous name, and to be registered under it, members of
indigenous groups in Chile remain hesitant to use and register their traditional names,
fearing discrimination.?4° Furthermore, researchers continue to report cases of discrimi-
nation by civil registrars against indigenous parents seeking to register their children
with traditional names.># Likewise, the Civil Registry and Identification Office has not

implemented registration procedures that serve the needs of people in remote regions.
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CASE STUDY

The Aymaras in Arica and Taracapa

The Aymaras are an indigenous group that has lived on the border of Chile and
Peru since before the founding of the two countries. The Aymaras are nomadic
shepherds and crafters who sell their wares in town markets as they travel.?4 Thus
the birth of Aymara children can occur in either Chile or Peru, depending on the

group’s movements.

Researchers have documented nearly 200 cases of Aymara children who were
registered in Chile as born to “in transit” parents and were therefore denied
Chilean nationality. Rectifying the situation for these children and ensuring others
do not fall into the same gap has been complicated by language barriers—some
Aymaras do not speak Spanish, and the authorities do not speaking Aymara—
cultural barriers, and the absence of governmental entities in the area. Fortunately,
the children of Aymaras have been able to attend public schools despite lacking
Chilean nationality. However, their years of schooling are not officially recognized,
affecting their promotion from grade to grade, and they cannot access the “beca
indigena,” a special scholarship the Chilean government provides to indigenous
people to finance the cost of post-secondary education. The situation of Aymaras
who lack nationality is likely to become more dire: as borders within their ancestral
lands become increasingly securitized, and the Aymara are forced to abandon
their traditional way of life, the education of their young people takes on mounting
importance. Without greater outreach efforts by Chile’s government, more Aymaras
are likely to be left without nationality, without educational opportunities, and thus

without prospects for the future.

As the Aymaras’ case study illustrates, Chile struggles to extend citizenship to all
of its people, especially minority groups in remote locations. Changes in government
policy and the interpretation of the “in transit” designation, often combined with dis-
crimination, have created significant challenges in realizing citizenship rights. These

challenges can be surmounted, but only through concerted effort by Chile’s government.
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V. Colombia

The right to nationality as established in the Colombian Constitution has undergone
little to no modification from the enactment of the first Constitution in 1886 to the
adoption of the most recent Constitution, in 1991. Nationality is granted by birth or by
naturalization.># Unlike most Latin American countries,*#+ Colombia has a long his-
tory of legal provisions recognizing nationality by descent (jus sanguinis), automatically
granting Colombian nationality at birth to foreign-born children of a Colombian par-
ent.>$ However, citizenship by birth on the territory (jus soli) is not available for all chil-
dren born in Colombia. A child born in Colombia must have either a Colombian parent,
or a parent domiciled in Colombia at the time of their birth?4° unless they have no access
to nationality in any other country, in which case they have grounds to naturalize.?4

Because of the internal armed conflict that began in the mid-1960s and continued
for five decades, Colombia is marked by emigration.?4#® Of all South American coun-
tries, Colombia has the highest net number of nationals residing on foreign soil, with
approximately 340,000 emigres living outside the country. An additional 6.5 million
people, more than 10% of the Colombian population, have been internally displaced
by the conflict,>4° which forced many out of their rural homes and into urban areas.>°
However, due to its geographic location at the northern point of South America, with
coasts on both the Pacific and Atlantic Oceans, Colombia is also a key point of entry and
country of transit for many migrants.>*

Colombia’s population has been wracked by widespread human rights violations,
including violence against human rights defenders, gender-based violence, and drug
trade—related violence.? There are limited resources available to assist victims of the
conflict and internally displaced persons. In this situation, few resources have been

dedicated to undocumented migrants, leaving them with little access to aid or services.
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These undocumented migrants lack the resources or influence to assert their rights,
leaving their children prone to statelessness.

Political and Historical Background

Early citizenship laws in Colombia reflected the country’s transition from a Spanish
colony to an independent state. Like Chile’s first Constitution, Colombia’s first was
modeled on the Spanish Constitution of 1812, the Constitucién de Cddiz,* maintain-
ing the distinction between nationality (nacionalidad) and citizenship (ciudadania)>4
throughout its Constitutions, including the current one. A citizen is a national who has
reached age of 18 and can exercise the right to vote.>s The Constitution retains a special
naturalization process for citizens of Spain, as well as for citizens of Latin American and
Caribbean countries, as a result of the region’s historical connections.

As one researcher has pointed out, historical factors—especially low rates of
immigration—have shaped Colombia’s approach to nationality as distinctive from that
of other states in the region:

The Colombian citizenship regime was also influenced by the long and arduous
conflicts between Liberals and Conservatives and the difficult process of state
building. These conflicts, along with the historically low rates of immigration,
even during the peak of Latin American immigration at the turn of the twentieth
century, helped create a citizenship regime that stands in contrast to most other

states in the Americas.>°

As in most countries in the Americas, when Colombia was established as an
independent state, birth in the territory was the main basis for nationality.?” Colombian
nationality also extended to those who resided in the territory prior to independence. In
addition, children born abroad to Colombian nationals also had the right to nationality;
thus nationality based on descent, exceptional in the region, extends back to the coun-
try’s beginnings, at which time it included territories that now comprise Venezuela,
Ecuador, and Panama. Colombia’s evolving constitutional framework has always had
Jjus sanguinis provisions.>®

Since 2005, economic and political crises in Venezuela®° have led to a major
influx of immigrants into Colombia from Venezuela.2*° For approximately five years,
migrants from Venezuela were mainly wealthy families who established legal perma-
nent residence in Colombia. The country welcomed the financial resources they brought,
and Colombia’s flexible immigration framework*" made it easy for Venezuelans to

integrate into Colombian society, particularly in the country’s large urban centers. But

64 COUNTRY PROFILES | COLOMBIA



Venezuelans of lesser means began to enter Colombia in 2010.2%% By 2014, approximately
52 Venezuelans were entering Colombia every day. That same year, the Colombian
migration authority reported a 318% increase in requests for work authorizations.>%

Yet the diaspora of Colombians fleeing internal armed conflict, seeking employ-
ment opportunities, and settling in neighboring countries remains much larger than
Venezuelan immigration, and continues to increase.?*4 Colombians have sought resi-
dence in Venezuela even as Venezuelans enter Colombia, and heightened tensions
between the two governments have directly affected Colombian migrants in Venezuela.
Colombians living in Venezuela have suffered from mass deportations,*% ill treat-
ment by authorities, and discrimination.>*® However, Colombia continues to welcome
Venezuelans: Presidential Decree 1814 of 2015 set up a special procedure to obtain a
permit for entry and residency, with naturalization rights attached, for nationals of
Venezuela who are part of families of mixed nationality entering Colombia as a result of
the Venezuelan deportations.?®” The Inter-American Commission reported that during
its visit to the Colombia-Venezuela border (August 22—September 7, 2015), 1,654 com-
plaints (all brought by adults) were registered from 345 deportees and 1,254 returnees,
931 of them women; 73 percent of those who filed complaints had an irregular immigra-
tion status in Venezuela. They also reported that the grave humanitarian crisis in the
border affected 2,027 children, 439 adolescents, and 195 elderly people.2®8

Within Colombia’s borders, the sheer size of its internally displaced population
presents an ongoing challenge to the country’s citizenship regime. Although Colombia
has numerous public policies and abundant case law intended to address internal dis-
placement,*® the overwhelming number of internally displaced persons renders these
measures insufficient. Local communities, especially in urban centers, have been very
resistant to accepting IDPs, and this rejection and discrimination has carried over to the
treatment of other foreign migrant populations. The IDP population is made up pre-
dominantly Afro-descendants and members of indigenous groups.?’° Racism, combined
with concerns about competition for jobs, fear of insecurity and violence, and general
distrust, and has led many host communities to oppose the integration of newcomers.>”*

Since there was virtually no immigration into Colombia prior to 2003, the country
never needed to adopt a migration policy platform.>” Its regulations were limited to the
granting of an authorization to extended residence through visas and keeping a registry
of foreigners physically present in the national territory. However, in 2009, responding
to the increase in emigration numbers and an impetus to attract foreign investment,
the Colombian Council for Economic and Social Policy, headed by the Administrative
Department of Planning and Technical Services, enacted a new national migration pol-
icy.” It established guidelines for the development and implementation of strategies
to support both Colombians living abroad, as well as the foreign population residing

in Colombia. The 2009 policy had two main objectives: protecting the rights of immi-
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grants in Colombia and incorporating the contributions of Colombia’s diaspora into
the country’s economic development. Human rights language is embedded throughout
the 2009 policy. However, the policy has not been thoroughly and concretely imple-
mented, and it is nonbinding. There has been neither a political nor a social push for
its enforcement, in the absence of any legal impetus.?7+ The applicable legal framework
and the means of implementing the policy are still undefined, particularly with regards
to administrative procedures for seeking asylum and refugee status, as well as the treat-

ment and rights of other migrant populations.

International Obligations Regarding Statelessness

Colombia is signatory to the ACHR,?” and its safeguard for children born on the terri-
tory who would otherwise be stateless nominally complies with Article 20. It is also a
signatory to the CRC?*® and CEDAW. The rights and obligations contained in treaties
to which this country is a signatory automatically have the force of constitutional
provisions.*”7

Through Law 1588 of 2012, Colombia incorporated the content of both Statelessness
Conventions, without any reservations, into its domestic legislation. However, it made
the following reservation when acceding to the 1961 Convention on the Reduction of
Statelessness:

In accordance with the provisions of Article 17 (1) of the Convention, the Repub-
lic of Colombia makes a reservation to Article 14 to the effect that it does not
recognize the jurisdiction of the International Court of Justice with regard to the
disputes that may arise between Contracting States concerning the interpretation

or application of the Convention.

Likewise, Colombia signed the 1954 Convention relating to the Status of Stateless
Persons the same year the treaty was adopted, but has not deposited the ratification
instrument before the Secretary General of the United Nations. It seems likely that
Articles 33 and 38 of the 1954 Convention, which grant compulsory jurisdiction to the
International Court of Justice for any dispute, explain this failure.?”®

The Ministry of Foreign Affairs has nonetheless recognized the 1954 Convention
as the legal framework applicable to issues of statelessness. In 2013 it made this
statement during its intervention in the decision of constitutional review 279 of Law

1588 of 2012:
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The [1954 Convention] aims to establish a legal framework to regulate the situa-
tion of stateless persons that are not subject to discrimination and therefore make
full exercise of their fundamental rights. ... [It also] aims to prevent statelessness,
guaranteeing the right to a nationality, in consideration of the factors of birth,
residence, [and] hereditary transmission and pursuant to the principles of equal-

ity, non-discrimination, protection of minorities and territorial integrity.2°

The Ministry of Foreign Affairs highlighted that the adherence of Colombia as a
party to both Statelessness Conventions would fill a legal gap in domestic legislation and
that it is desirable to harmonize the Colombian legal system with international develop-
ments to address statelessness.?® The ministry also suggested that the recognition of
the constitutionality of these conventions, and their further incorporation in domestic
legal norms, would renew the international commitment of the state to the protection
of human rights.82

The Colombian government has made international commitments in interna-
tional forums showing its support for the prevention and reduction of statelessness.
The permanent mission of Colombia to the OAS was recorded as the proponent
of Resolution 2665 of 2010 on the Prevention and Reduction of Statelessness and
Protection of Stateless Persons in the Americas,*® as well as of Resolution 2826 of 2014
on the Prevention and Reduction of Statelessness and Protection of Stateless Persons
in the Americas, which it proposed jointly with Uruguay.?8+

In 2013, the Constitutional Court elaborated on the importance of the right to

nationality, describing statelessness as

the condition of the citizen who is not considered a national of the country of his
birth, or any other State which may be de jure, when it exists under the laws of a
country, or de facto, when people do not enjoy the same rights of other citizens, as
their country does not grant [them] a passport or does not allow [them] to return,

or when [they] cannot prove through documents [their] nationality.

Statelessness is directly related to the concept of citizenship, understood as the
legal bond between a State and an individual and signifying its legal existence
and the enjoyment of fundamental, economic, social and cultural rights, as well
as determining political, social and economic responsibilities of both the State

and the person.

It could be believed that given the current conditions of the States, the phe-
nomenon of statelessness is an isolated and rare occurrence; however, due to
geopolitical changes, to poor systems of birth registration, a poorly designed law,

cultural beliefs, issues of racial and gender discrimination, and political changes
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among others, it is a condition which affect[s] approximately 15 million people
worldwide, according to figures from the UN Agency for Refugees, UNHCR.?%

The Constitutional Court’s recognition of the applicable international legal frame-
work, the context in which statelessness occurs, and the relevance of the right to citizen-
ship in the enjoyment of other rights provides the authority to hold the state accountable
for effectively complying with the duties it owes to those born in its territory.

Current Legal Framework Regarding Nationality

The nationality legal regime of Colombia—unlike other countries in the region—com-
bines both jus sanguinis and jus soli grounds for nationality at birth. This places great
importance on both the element of domicile in the territory and the element of descent.
Children born in the territory to Colombian parents, or to parents with proof of domi-
cile, as well as those born abroad to Colombian parents, will be Colombians by birth.

Article 96 of the Colombian Constitution,*%® Law 43 0f 1993,2” and an amendment
enacted after the adoption of the 1991 Constitution, **® establish Colombian nationality.
In order to determine that a person born in the national territory is a Colombian “by
birth” (por nacimiento), the child must be born to a Colombian parent or a parent proven
to be domiciled in the Colombian territory. Proving domicile is thus the first chal-
lenge foreign parents face in seeking to secure their Colombian-born child’s Colombian
nationality at birth.

The nationality law states, “Domicile is the residence in Colombia accompanied
by the intention to remain in the country in accordance with the relevant provisions
of the Civil Code.” 2% Article 8o of the Civil Code, enacted in 1887, establishes the
presumption of the intention to reside in the following terms: “The intention to reside
and settle is presumed by the fact of opening a store, pharmacy, factory, workshop,
inn, school or another durable establishment, to administer in person; by the fact to
accept in said place a fixed employment of the type that is regularly conferred for a
long time; and by other analogous circumstances.” Colombian courts have required a
valid resident visa to establish domicile.?9° Accordingly, the Office of the Civil Registry,
which operates as an independent and autonomous governmental entity,>" follows the
Ministry of Foreign Affairs®9* in allowing nonresident visas, such as student refugee
visas and temporary work visas, to demonstrate domicile for the purposes of birth regis-
tration.%® However, parents without such documentation cannot demonstrate domicile.

Further, a combination of legislative provisions, judicial decisions, and adminis-
trative orders?94 has established that children who cannot produce a Colombian birth

certificate, a national identity card for children (which the state issues for nationals
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aged 7-17), or a national citizenship card (after the age of 18), can prove nationality>9s
by providing proof of domicile.29°

The requirements to access nationality by naturalization (nacionalidad por adop-
cion) are established by Law 43 of 1993 and its relevant decrees and administrative
regulations.?9” A characteristic of this type of nationality, in contrast to nationality by
birth, is that by law this is a sovereign and discretionary act of the national government,
specifically the president of the republic, delegated to the Ministry of Foreign Affairs.
No other local or departmental authority is competent to grant or deny nationality.298
The petitioner must provide to the Nationality Unit of the Ministry of Foreign Affairs
all the necessary documents as required by law, through a virtual filing done online.
Documentation includes proof of continuous residency in the Colombian territory for
one year for citizens of Latin American and Caribbean countries, two years for citizens
of Spain, and five years for all others. 299 A person denied naturalization can petition
the Ministry of Foreign Affairs or appeal the denial before an administrative court.>*°

In accordance with Article 20 of the ACHR, Article 5(3) of Law 43 of 1993 estab-
lishes, within the legal provisions regarding Colombian nationality through naturaliza-
tion, that

the children of foreigners born in the Colombian territory, which no other state
recognizes as citizens, can prove their citizenship with a birth certificate without
requiring proof of domicile. However, it is necessary that foreign parents prove
through certification of the diplomatic mission of their country of origin that
their country does not grant the nationality of the parents to the child.>

There is no certainty that naturalization processes related to otherwise stateless
children will be nondiscretionary; in fact, Colombian domestic law renders natural-
ization both discretionary and non-automatic. Thus this provision represents only an
additional ground to request Colombian nationality, rather than a legal protection for
children born in the territory. Further, children whose parents succeed in naturalizing
them through the onerous and expensive process are granted nacionalidad por adop-
cion, which means they cannot hold certain public offices as they are not considered
Colombian nationals by birth, in spite of being born in the territory.3°> This places chil-
dren who are successfully naturalized through this method at a disadvantage compared

to those granted Colombian nationality by birth.
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Implementation of Nationality Laws

In Colombia, effective access to the right to nationality, and the means to document this
right, depend on how the competent government authorities interpret and implement
the legal provisions. Colombia’s complex nationality framework requires that people
who are not both born in the territory and born to Colombian nationals with standard
paperwork navigate various entities across its institutional landscape if they are to access
the right to nationality. This section describes the processes and competent authorities
in the implementation of nationality laws and the provision of documentation of iden-
tity in Colombia. This process is marked by structural issues and gaps.

Birth certificates are the first step in securing legal identity in Colombia. They
serve as proof of nationality for children younger than 14 and as the foundational docu-
ment to obtain a national identity card, a citizenship card, and a passport. The National
Civil Registry (Registraduria Nacional del Estado Civil), an independent and autonomous
governmental entity, provides birth certificates as well as these other vital documents.
While the Ministry of Foreign Affairs implements all nationality matters, the provi-
sion of documents makes the Civil Registry the lynchpin of asserting nationality to the
ministry.

A child born in Colombia to a Colombian parent in possession of identity docu-
ments, or to a foreign parent who is able to provide proof of domicile in the territory at
time of birth, will be recognized as Colombian and registered as such in the civil reg-
istry. The child can thus prove his or her Colombian nationality with a birth certificate.

However, in some cases the implementation process runs counter to the objec-
tive of ensuring that every child born in the territory has access to a nationality at birth.
First, the legal requirement that a parent produce a document from his consulate in
order to prove that the child cannot have access to the parents’ nationality presents a
problem for parents who cannot access a diplomatic mission or who find such mis-
sion uncooperative. Second, the online naturalization process also requires applicants
to provide information from a government issued identity document (e.g., a passport
from another country or foreign identity card) to upload any request. Accordingly, par-
ents who lack such documentation cannot apply for naturalization on behalf of their
children. Likewise, requiring applications to be filed online harms applicants who have
neither internet access nor the resources necessary to upload documents. Third, the
processing fee for naturalization also poses a substantial burden. At 363,000 COP 3%
it exceeds the national minimum wage for half a month, and petitioners must pay at
the time of filing, with no guarantee that nationality will be granted.>>+ The Ministry of
Foreign Affairs stated in response to a freedom of information request that there are

no exemptions from the fee for processing naturalization requests.>*> More problemati-
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cally, the law does not provide any means to waive the requirements of naturalization
for children born in Colombia who would otherwise be stateless.

The Ministry of Foreign Affairs claims it is willing to identify cases of stateless-
ness that fall within the normative safeguard (enumerated in Article 20 of the American
Convention) and to facilitate naturalization. For example, the ministry has said it will
waive some of the requirements set by the naturalization law (such as knowledge of
Spanish, history, geography and the Constitution of Colombia), and allow applications
to be filed by the parents on behalf of children, rather than requiring the stateless child
to reach an age in which he or she is able to sit for and successfully pass these examina-
tions. However, the ministry only grants such waivers in an ad hoc manner and there
are no clear exceptions in the law or within administrative orders, leaving potentially
stateless children at the mercy of individual ministry officials.

The bureaucratic, financial, and practical obstacles petitioners face demonstrate
that administrative procedures to access nationality have not been adjusted and har-
monized in order to ensure access to Colombian nationality for otherwise stateless
children. In this regard, Colombia is failing to meet its obligations under Article 20
of the American Convention on Human Rights. The fact that the ministry has not
mobilized significant resources to address the implementation of this safeguard against
statelessness evidences clear gaps between the law and its operation in practice. To fully
meet its obligations, Colombia should make the naturalization process for otherwise
stateless children automatic instead of discretionary. Colombia should also undertake
special outreach efforts, including clarifying available information about the process
and conducting trainings for public officials. Finally, the ministry should collect data
on its own work: currently it has no data on the number of children who have been
naturalized as Colombians under the statelessness safeguard provided by Article 5(3)
of Law 43 of 1993.3°°

Right to Identity and the Process to Secure Identity
Documents

While lacking an identity document does not equate to statelessness, it can make it
difficult to prove nationality or to exercise it. In Colombia, documents of identity play
a fundamental role in accessing rights and services. Thus the process to secure docu-
ments is intertwined with the problem of statelessness; this section will examine state
practices and gaps that may contribute to statelessness.

Ordinarily, Colombia grants at least three identity documents over the course of a

lifetime: a birth certificate, a national identity card covering ages 7 to 17, and a citizen-
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ship card (cédula de ciudadania) after reaching majority at age 18. Competent national
authorities oversee the processes for obtaining these documents on three distinct occa-
sions. For populations living in remote areas or for those who flee violence and relocate
to different parts of the national territory, as well as for children of undocumented
migrants, these processes become burdensome or even impossible. The Colombian
government has implemented some domestic policies to increase access to services,
but challenges still remain.

Article 25 of Law 1098 of 2000, the Children’s and Adolescent’s Code, establishes
the right of every child and adolescent to an identity: “Children and adolescents have
the right to an identity and to preserve the elements that constitute it like a name, a
nationality and filiation in accordance with the law. To this end they shall be registered
immediately after birth in the civil registry. They have the right to preserve their native
language, culture and traditions.”

The extent to which Colombia does or does not live up to the Children’s and
Adolescent’s Code is unclear. Data provided by the Office of the Civil Registry was incon-
sistent,’*” suggesting that the registry struggles with data collection and management.
The registry could not supply statistics as to the number of children, if any, who were
deemed nationals by virtue of the statelessness protection or proving domicile. If the
registry does not track this population, there is no way to know if Colombia is meeting
its obligations with respect to them.

The process to secure such identity documents requires individual initiative
to petition the appropriate national authorities and procure the relevant document.
People denied documents can present an administrative appeal before the government
authority that denied them,3*® and can appeal to the administrative courts if the denial
persists.3°?

In Colombia, birth registration is an expedited legal procedure, meant to provide
universal public access.’™ The offices of the National Civil Registry, a public notary,
or, in the case of births that occur abroad, foreign consulates can register births in
Colombia or to Colombian nationals. This action generates an entry in the Colombian
Civil Registry 55, a database the National Civil Registry Office administers.>" The entity
registering the child provides a personal identification number (Niimero iinico de iden-
tification personal), which appears on all future identity documents. Birth registration
is free of charge.

Parents wishing to register their children for a birth certificate listing Colombian
nationality must present proof of live birth and proof of at least one parent’s nationality
or domicile within Colombia. Proof of live birth can take three forms. For births that
take place in clinics or hospitals within Colombia, the health institution provides the
parents with a certificate of live birth (certificado de nacido vivo). Parents may also provide
a baptism certificate to prove live birth. The parents must present the certificate to the
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civil registrar or to a notary public office to obtain a birth certificate (certificado civil de
nacimiento) within a month of the birth.

Parents who do not have a certificate of live birth or of baptism, or who do not
report within a month of the birth, must make a statement and be accompanied by
two witnesses who will attest to being present at the time of the birth.3"> There are no
fees or penalties for late birth registration, but the witness qualification process poses
a problem that affects disadvantaged populations. There is a discretionary threshold
for notaries to assess the credibility of the witnesses: Order No. o7 of 1997 of the
Superintendence of Notary and Registration Services establishes that “equal credit can-
not be given to someone of questionable morality or someone who exhibits a low degree
of intellectual preparation (bajo grado de preparacion intelectual).”s+

Because notaries have discretion in qualifying or disqualifying witnesses, the pro-
cess is open to discrimination. Further, the research undertaken for this report identi-
fied a common practice among registrars and notaries of only taking the testimonies
of two witnesses if a judge had previously granted an order. Thus only parents who
filed a judicial petition through an individual writ of protection (accién de tutela), could
obtain nationality for their children in the absence of proof of a live birth.3*s In addition
to creating an unreasonable barrier for parents, this burdens the judicial system with
unnecessary cases. The Civil Registry Office responded to this practice by instructing
registrars to accept the testimonies as established by the law,3'® without the need for
verification by a judge. Barriers created by these discretionary practices are not insig-
nificant, although they can be minor compared to problems associated with proving
domicile, as examined in the next section.

In Colombia, only one parent must provide proof of domicile, and only if neither
parent can provide proof that he or she is a national of Colombia.3”7 Yet this requirement
can pose a significant barrier for foreign nationals and the stateless.

In accordance with Law 43 of 1993 through legal concept S-GNC 15-016796,5"® in
2014 the Ministry of Foreign Affairs determined that in addition to a resident visa the

following temporary visas serve as proof of domicile in Colombia:

. foreigner in academic program

. employment based visa

. member of a faith based organization or order recognized by the state

. foreigner entering as a retiree, as a partner or owner of a company, as a recipient

of medical treatment, or to carry out an independent trade or activity
. refugee;

. spouse or life partner of a Colombian national.3*
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The Civil Registry enacted Regulation o059 in March 2015, instructing registrars
to consider these documents as proof of domicile. This was a positive change, in that
previously a resident’s visa was the only acceptable proof of domicile.3>> UNHCR has
identified the initiative as a good practice.3* However, asylum seekers, if their applica-
tion is pending at the time of the birth of their children, cannot demonstrate domicile.

In Colombia, many initiatives have been implemented to facilitate registration
of IDPs, recognizing the multiple difficulties this population faces in accessing birth
registration offices, and the challenge of registering a birth when security and life are
at risk.3*2 Efforts to remediate the problem of birth registration for the children of IDPs
include the May 2004 creation of a Unit of Attention for vulnerable populations within
the Civil Registry Office.> This unit is responsible for reaching the most remote and
conflict affected regions of the country. It has deployed seven mobile units equipped
with satellite communications, computers, printers, electricity, and digital photography
systems. The unit’s report of April 1, 2011, states that 237 registration and documenta-
tion of identity campaigns had been held, in 630 municipalities, serving 985,462 per-
sons, including the registration of 251,172 births.324 But despite the positive nature of
these campaigns, Colombia retains a registration gap: UNICEF reported that between
2005 and 2012, universal birth registration in Colombia was at 96.5%, with 97.2%
urban registration and 94.6% rural registration.3®

Venezuela’s 2014 mass deportation of Colombians residing in Venezuela
increased the number of IDPs significantly, as returnees did not necessarily return
to places where they had been established before they fled to Venezuela. At that time,
the Colombian government put into place several emergency measures to assist the
returnee population.’?® For example, in 2015 the Civil Registrar issued internal orders
creating exemptions and making certain evidentiary requirements more flexible. These
urgent measures have been implemented in recognition of the difficulties that the
population faces in fulfilling certain formalities, due to the humanitarian crisis.3?” The
impact of these measures has not been quantified, but the Ministry of Foreign Affairs
has reported a significant increase in requests for nationality recognition, after the new
policies were issued.

As in Brazil and Chile, remote regions of the country pose difficulties in Colombia,
as public officers lack training on the statelessness safeguard and on the documents
that are now valid to attest to domicile. Unfortunately, people in these regions are at
heightened risk of requiring these means to attain nationality, but may be unaware of
the relaxed policies. Thus they are less able to assert their rights when they do come
into contact with governmental entities that administer identity processes.

In interviews undertaken for this report, UNHCR and civil society organizations
described public officials’ misinterpretation or lack of knowledge of the applicable

laws—combined with lack of access to documentation of identity—as the primary fac-
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tors pushing Colombians into a condition of “unconfirmed nationality” (personas en
confirmacién de nacionalidad).3*® People in this condition are not stateless, but are unable
to prove their nationality. According to UNHCR, the designation “unknown” or “pend-

ing clarification” places children at risk and may have effects into adulthood.

Case Law

Colombian high courts heard cases in 2005, 2008, 2010, 2013, and 2015 in relation to
the right to nationality and guarantees under the statelessness safeguard. These cases
point to two sets of issues: the difficulty of harmonizing domestic legal frameworks
with specific international obligations related to statelessness, and gaps between law
and practice in issuing identity documents. Taken together, the five cases suggest the
Constitutional Court is more concerned about erroneously extending Colombian nation-
ality than about addressing statelessness.

In 2005 the Colombian State Council, the highest court in the administrative
jurisdiction, responded to a request by the Ministry of Foreign Affairs seeking clarity
on the interpretation of the meaning of domicile for the purposes of the nationality law.
The council determined that domicile required a resident visa.3? Thus the court clari-
fied that nonresident visas and attestations of the desire to reside do not serve as proof
of domicile, because they do not demonstrate an intention to reside in the country
permanently.3°

This interpretation does not result in an effective and full realization of the pre-
vention of statelessness.

In 2008, the Constitutional Court, Colombia’s highest court within the constitu-
tional jurisdiction and the final appellate court for matters involving the interpretation of
the Constitution, 3* heard the case of an 18-year-old man who was born near Colombia’s
southern border. 332 His birth was registered in Leticia, the capital of Amazonas state,
and his birth certificate states his biological parents were nationals of Peru. The records
do not state that they were domiciled in Colombia at the time of his birth. The applicant
was raised by Colombian nationals; he could not remember his biological parents, and
he was unaware of their whereabouts. The Civil Registry Office denied him a citizenship
identity card on the grounds that he was not a national of Colombia. The court affirmed
the registry’s decision that because the applicant could not prove his birth parents’
domicile at the time of his birth, he was not Colombian. This decision runs counter
to the statelessness safeguard and left the plaintift’s nationality undetermined.’ The
court thus did not live up to its obligation as set forth by UNHCR’s guidance in the
Statelessness Handbook, and Article 20 of the American Convention on Human Rights,
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which states that Colombia has an obligation to resolve the nationality status of its
residents, in this case by affirmatively investigating or facilitating access to competent
authorities in Peru to ensure nationality or provide naturalization to this lifelong resi-
dent of Colombia.

In 2010, the Constitutional Court heard a similar case. The applicant was also
born in the Amazonas state to Peruvian parents. The Civil Registry Office had granted
her both a birth certificate and a national identity card, but denied her a citizenship
card.3* The court cited the 2008 judgment in rendering its decision, finding that the
National Civil Registry Office in Leticia had erred in granting her a national identity
card. % It ordered the Civil Registry to instruct its officers in border regions to verify the
proof of domicile—at that time through a resident’s visa—for children born to foreign
parents before granting documentation to avoid giving individuals false perceptions of
their rights.3°

In 2015,3%7 the Constitutional Court decided the case of a child born in Colombia
to Chinese parents, one of whom had a nonresident work visa at the time of the child’s
birth. They had received a birth certificate listing the child’s nationality as Colombian but
the local passport office, under the jurisdiction of the Ministry of Foreign Affairs, had
denied the child a passport.3® The local passports office claimed the child was not enti-
tled to a Colombian passport because neither of the parents had proven domicile. The
court considered that this legal provision was contrary to what the Ministry of Foreign
Affairs had established in its administrative orders S-GAUC-14-093078 (December 16,
2014) and S-GAUC-14-095488 (December 29, 2014) in which it extended the means
that served as proof of domicile to include a non-resident work visa. It ordered the min-
istry to implement a nationwide policy with concrete mechanisms of disseminating the
new interpretation of this requirement for the issuance of passports. Thus, while the
most recent case law provides some cause for optimism, a broader view shows the case
law to be uneven at best. Such inconsistency is especially hard on populations at risk of

statelessness, as examined in the next section.

Populations at Risk of Statelessness

Internally displaced persons, refugees, and migrants are the primary populations at
risk of stateless in Colombia. Research conducted for this report identified the complex
steps required to obtain documents, such as notarization and apostilles, as a significant
barrier for members of these groups. As the case studies in this chapter suggest, chil-
dren entitled to Colombian nationality have been denied it because of these formalities.

Similarly, children who would be entitled to nationality under an absolute jus soli prin-
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ciple (as in Brazil) have suffered under Colombia’s regime. Children of undocumented
migrants who must be naturalized to gain Colombian nationality face serious obstacles

in the state practice, including:
. The cost of applying;
. The fact that the process is only accessible online;

. The lack of institutionalized coordination and cooperation between the Civil Reg-
istry and the Ministry of Foreign Affairs to help petitioners transit the administra-

tive processes;

. The absence of a campaign to inform undocumented migrants of the stateless-
ness safeguard and children’s right to access Colombian nationality under such

safeguard; and

. Public officials’ lack of knowledge regarding proper interpretation and implemen-

tation of the norms.

According to the 2005 census, 3.4% of Colombia’s population in Colombia, or
1,392,623 persons, self-identified as members of an indigenous group. Colombia has
a constitutional mandate as well as several legal provisions and protections specific to
indigenous groups.’? Yet the country has not specifically addressed indigenous groups’
challenges and needs in acquiring documentation of identity and nationality. These
hurdles include lack of access in remote regions, as well as language and cultural bar-
riers that make the birth registration processes challenging and even burdensome.3+

Colombia’s nationality laws and practices exist in a complex context. The country’s
conditional approach to jus soli, its long running internal conflict, and its significant
populations of IDPs, former emigres returning from Venezuela, and indigenous groups
all make the provision of nationality documents and prevention of statelessness highly
challenging. And the country has taken important steps to address these challenges. Yet,
clearly, more must be done to close the gap between aspiration and practice.
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CASE STUDY

The Wayuu People

The Wayuu people reside in the northern part of South America, in an area
extending across the national borders of Colombia and Venezuela.3 The Wayuu
traditionally moved freely across borders and have strongly advocated before the
authorities of both countries for the right to continue to do so.34* Border police do
not always require a national identity card or a passport, particularly from those
wearing traditional Wayuu clothing or speaking Wayuunaiki, but they have been
known to do so, which makes any difficulty in obtaining identification documents

a significant problem for members of the group.34

The Constitutions of both Colombia and Venezuela entitle the Wayuu people to
dual nationality on a jus soli basis, based on a principle of reciprocity between the
two states.# However, the administrative processes governing issuance of identity
documents in both countries’# leave most Wayuus with only one nationality and
leave some in a state of unconfirmed nationality, entitled to dual nationality yet
in many respects functionally stateless.># Wayuu applicants are unable to obtain
identity documents.3#” In addition to occasionally causing problems in crossing the
border, the lack of documentations prevents the Wayuu from accessing services

at hospitals, government offices, and schools.
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CASE STUDY

The Darién Gap

Migrants seeking to enter the United States from Africa, Asia, or the Caribbean
often start their journey in South America before moving northward. When they
reach the border between Colombia and Panama, they have two options. One
is to cross through the controlled border where Panamanian officials check for
documentation; the other is through the rainforest. The terrain is so difficult that
this region is known as the Darién Gap.3#® This route has been long used for drug

smuggling as well as human trafficking.34

With little to no state presence or service provision, births in the region are usually
unregistered. Displacement of the indigenous communities by violent attacks
from Colombian armed groups, particularly drug trafficking guerrillas, worsened
the situation.3® Meanwhile, increased migration has increased the number of
children born to migrant women passing through the region. For both members
of the indigenous communities and migrants, their children’s right to Colombian

nationality and the process by which they might establish it are unclear.

In response to increased migration through the area, Panama tightened
immigration controls on May 9, 2016, leaving about 1,300 migrants stranded in
the town of Turbo, close to the Panama border, unable to cross. The Colombian
Ombudsman’s Office calculated that 1,273 of these stranded migrants were Cuban,
including 300 children, and 11 pregnant women (with one reported birth3"). As law
and practice in Colombia stand, a child born to Cuban parents, with no proof of
domicile, will not have access to Colombian nationality under the statelessness
safeguard. Thus, the child born in Turbo to Cuban parents has a birth certificate,
but no nationality, as Cuba will only grant nationality if parents request it while
being physically present in Cuban territory. The same destiny awaits other children

born in Colombia to these stranded migrants.

Like the Aymaras in Chile and various communities in Rondonia, Brazil, this case
illustrates the challenges of documenting the identity of populations in border
regions, where there are virtually no registration services available—and in this
case with the added complexity of an influx of migrants. This situation would pose
a problem for most states, but is particularly challenging for Colombia, with its

conditional jus soli and gaps between its citizenship laws and practices.
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VI. Conclusions

States in the Americas enjoy a reputation as exemplars in granting citizenship and
preventing statelessness. Yet every state in the region must recognize and address the
challenges they face in granting citizenship as a practical matter. Brazil, Chile, and
Colombia all grant jus soli citizenship (to varying degrees), but for many people born in
the three countries, achieving it is another matter.

This report is one effort to study state practice in the field of statelessness and
documentation of identity, and the contexts and situations in which statelessness can
result even in the face of generous national legal frameworks based on jus soli norms.

Based on the findings of this report, there are areas where the gap between the
text of the laws and their implementation can be bridged through concrete actions by

legislators, policy makers, local officials, and other relevant stakeholders.

Access to civil registration and documentation of identity is the foundation of the right
to nationality. Birth registration is a universal right of all children, and it is the duty
of each state to register births that occur in its territory. While birth registration and
nationality are distinct, the first is often a critical element for the recognition of the
right to the second.’s* This is especially the case in jus soli countries where a birth cer-
tificate is generally the central document to prove nationality for children, as well as the
foundational document for other national identity documents in later life. This report
has demonstrated that wide-ranging shortcomings and obstacles in birth registration
procedures have affected specific communities and individuals in Brazil, Chile, and
Colombia. In all three countries, lack of clarity in the legal frameworks and gaps in

administrative orders lead to the denial of nationality and/or documentation. Bureau-
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cratic discretion can give way to discriminatory action. Despite efforts by the central
governments of Brazil, Chile, and Colombia to increase birth registration and hence
access to citizenship, problems remain for specific populations. The groups that strug-
gle to access birth registration—including members of indigenous groups, internally-
displaced persons, and ethnic minorities—are also the communities at a higher risk of
suffering discrimination.

Authorities should gather and use comprehensive data—disaggregated by gender,
ethnicity, and internal displacement?»—to guide their nationality efforts. None of the
competent authorities in the three countries on which this study focused were able to
provide such statistics. This study provides preliminary findings based on our identifi-
cation of the gaps in state law and practice, but in the absence of data, it is impossible
for countries to track the impact of policy initiatives or to determine the policy and
legislative changes that will close these gaps.

Authorities must invest in training and supervising public officials. The most vulner-
able populations often reside in areas where state infrastructure is under-resourced or
absent, complicating any efforts to redress the denial of rights. Discretion in the inter-
pretation of nationality laws, coupled with limited oversight of public officials responsi-
ble for documentation of identity processes, worsen the problem. States should increase
investment in training their officers, especially following shifts in administrative policy
and/or law (as in Chile and Colombia).

States must address discriminatory patterns in the access to the right to nationality and
documentation of identity. As the U.N. Human Rights Council notes, undocumented
immigrants, indigenous people, people of color, refugees, and IDPs are at the greatest
risk of non-registration of birth and at the greatest risk of experiencing discrimina-
tion when they cannot produce documentation.’+ Therefore, states should monitor
patterns of discrimination, such as the patterns this study has identified in discrimina-
tion against undocumented migrants, members of indigenous communities, and other
minorities, through disaggregated equality data.’s> Addressing discriminatory practices
will require collaboration with communities at the local level.

All three focal countries have government entities with a constitutional or legal
mandate to protect the rights of members of ethnic minorities, but their presence,
funding, and mandate vary. Brazil has specialized policies for birth registration of indig-
enous minorities, Chile lacks specialized policies, and Colombia, by having strong con-
stitutional protections addressing the rights of ethnic minorities, but lacking specialized
policies in relation to birth registration or the right to nationality, falls somewhere in
between. Regardless, ethnic minorities and indigenous groups in all three countries
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face discrimination in birth registration and nationality processes that the states should
address. Birth registration should be guaranteed to all children born in the territories,
a guarantee that is lacking in Colombia and not fully implemented in Brazil or Chile,
and countries should take specific steps to ensure full implementation.

Government entities with complementary or shared competences should coordinate
their efforts. Based on the research conducted for this report, it appears that com-
munication among competent government agencies is sparse. Improving inter-agency
cooperation would help address administrative barriers preventing children’s access
to nationality and prevent one from entity contradicting, or duplicating the efforts of
another.

Law and practice at the domestic level must be harmonized with binding international
norms. Incorporation of an international obligation into nationality legislation falls
short if domestic procedures are not adjusted accordingly. The findings of this report
indicate that it is urgent that international law inform the day-to-day implementation
of nationality laws in American states. States must harmonize legal frameworks as well
as administrative procedures, service delivery, and trainings to officers, to ensure that
international norms and principles, including the best interests of the child, inform
law, procedure, and decisions to guarantee the right to nationality and the prevention
of statelessness.

Every country in the Americas should implement nationality procedures that
fully guarantee the right to nationality as established by Article 20 of the American
Convention on Human Rights, one of the strictest treaties with respect to statelessness
safeguards. Colombia’s laws clearly fall short of these standards. Colombia must grant
access to Colombian nationality to stateless children born in the territory automati-
cally, without requiring naturalization of children not entitled to nationality in other
states and without withholding nationality from children who cannot prove they have
no access to another nationality. Current policy creates insurmountable obstacles for
many of the parents of children most likely to be affected.

Regional forums should be used to address shortcomings in documentation of identity
processes, especially in border regions. There are several regional and sub-regional
forums where governments of neighboring countries regularly meet, and these tend to
be underutilized platforms for exchanging good practices, coordinating efforts to docu-
ment populations and to ensure a facilitated access the right to nationality for children,
and addressing older generations who have remained undocumented and unable to

prove their identity and nationality.
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Existing global platforms have potential to address statelessness in the Americas. There
are two global initiatives particularly relevant to the issues this report describes. The
first is UNHCR’s #IBelong Campaign to End Statelessness.3° The goal of this initiative
is to make the Americas the first region to overcome statelessness. It calls on nations to
meet ten objectives, including improving the gathering of qualitative and quantitative
data, preventing statelessness by ensuring birth registration to every child born in the
territory, and issuing nationality documentation as a means to identify stateless popula-
tions and populations with undetermined nationality. 357

The second global initiative is the U.N. Global Sustainable Development Goals
(SDGs),*? a series of goals for U.N members to achieve in the next 14 years to address
discrimination, exclusion, and inequality. Goal 16.9 reads: “By 2030, provide legal iden-
tity for all, including birth registration.” The SDGs call on states to focus efforts, coor-
dinate activities, and follow through with concrete and specific actions at the domestic
level to match the global commitments established in this development agenda. Both
initiatives provide stakeholders with a framework which builds upon relevant interna-
tional human rights obligations and development initiatives and funding to further
some of the aforementioned recommendations.

For all states, providing access to birth registration and identity documents is
a challenge, especially in reaching and serving members of indigenous groups, eth-
nic minority groups, migrants, and IDPs. Yet for jus soli states, the steps to address
these challenges are known and relatively straightforward to implement. Brazil, Chile,
Colombia, and other states in the region must take these steps if they are to meet their

obligations to everyone born in the Americas.
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Appendix:
Comparative Chart of American
States’ Citizenship Regimes

The following chart examines a sample of countries in the Americas, illustrating the
tendency of American states to combine jus soli and jus sanguinis citizenship, with the
first usually operating automatically, and the second being either optional or equally

automatic.
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rights, and some are left stateless.
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weaknesses of the three countries’ citizenship regimes,
finding a significant gap between the promise of jus
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Further, the report finds that this disparity most often
affects indigenous peoples, members of ethnic minority
groups, migrants, internally displaced persons, and
children.

Based on a comprehensive review and analysis of
the history, laws, and practices of the three countries,
Born in the Americas makes a major contribution to
the growing scholarship on citizenship laws, practices,
and policies. Through case studies, analyses of case
law, and detailed recommendations to improve current
practices, the report argues that Brazil, Chile, and
Colombia—and other countries in the region—must
do more to ensure that the right to citizenship can be
realized in practice for all people born in the Americas.
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