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About the Strategic Litigation
Impacts Series

This report is the third in a planned five-volume series looking at the impacts of stra-
tegic litigation. Strategic litigation is of keen interest to the Open Society Foundations
(OSF), which both supports strategic litigation and engages in it directly—and thus has
an interest in gaining an unbiased view of its promises and limitations. Strategic litiga-
tion can be a powerful engine of social change. Yet it can also be costly, time-consuming,
and risky. Studying its strengths, weaknesses, unintended consequences, and the condi-
tions under which it flourishes or flounders may yield lessons that enhance its potential
and improve future social change efforts.

To produce the five studies in this series, OSF worked closely with a broad array of
litigators and social change agents to assess the impacts of strategic litigation in specific
thematic and geographic areas.

The first of the five studies, Strategic Litigation Impacts: Roma School Desegregation,
was published in 2016 and looks at endeavors to end discrimination again Roma school
children in the Czech Republic, Greece, and Hungary. It is available online at https://
www.opensocietyfoundations.org/reports/strategic-litigation-impacts-roma-school-
desegregation. The second study, Strategic Litigation Impacts: Equal Access to Quality
Education, was published in 2017 and assesses efforts to increase equal access to quality
education in Brazil, India, and South Africa. It is available at https://www.opensoci-
etyfoundations.org/reports/strategic-litigation-impacts-equal-access-quality-education.

The fourth volume in the series will examine strategic litigation against torture in
custody in Argentina, Kenya, and Turkey. The fifth and final volume will look to distill



from the preceding four studies lessons that may inform the future work of litigators
and allied activists.

Although it is certainly hoped that these studies may lead to more effective use of
strategic litigation as a possible driver of social change, OSF is well aware that strategic
litigation is no panacea, and that the field would benefit from more—and more rigor-
ous—thinking. This series of studies, then, may be thought of as one small step toward

developing a better understanding of the promise and pitfalls of strategic litigation.
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Methodology

The history of the struggle for land rights, rather than the substantive content of the
law and its jurisprudence, drives this socio-legal study. In other words, it seeks to tell a
story, rather than analyze the law. It examines strategic litigation of the right of indig-
enous peoples to their lands in Kenya, Malaysia, and Paraguay, as well as in regional and
international jurisdictions, principally the Inter-American and African human rights
systems.

The aim of this study is to provide some reflection on the impacts of litigation in
securing land rights across the globe. However, to be able to offer an in-depth analysis,
the study focuses on three highly diverse countries which have witnessed a high level
of such litigation: Kenya, Malaysia, and Paraguay. Through its focus on these three
countries, the report seeks to provide insights that may be relevant to other indigenous
communities, litigators, and advocates around the world.

The choice of countries and cases reflects five considerations. First, following a
global desktop mapping and expert consultations, the author prioritized three countries
where there was reportedly substantial interest in the findings. Second, the study seeks
geographic breadth by including one country in Asia, one in Africa, and one in the
Americas, all of which had significant litigation activity on land rights.” Third, the three
countries selected represent three disparate legal systems: civil law (Paraguay), common
law (Kenya), and pluralistic law (Malaysia). Fourth, cases have been selected that have
emerged variously from local, national, and regional courts, to permit a comparison of
these jurisdictions. Fifth, the cases all concluded at least five years prior to the research,
to allow a post-judgment analysis. It is hoped that the insights provided here may illu-
minate litigation on land rights in other communities, in that they are part of a larger

movement of litigation on land rights across the globe.



To assess the varied impacts of strategic litigation and related advocacy efforts
regarding land rights for indigenous peoples, the study uses a hybrid of legal analysis,
academic research, and qualitative methodologies. Significant bases for the study include:

. A constructivist conception of the relationship between law and society, meaning
that it not only focuses on the direct material effects of the judgments, but also
adopts a broader perspective under which legal judgments and social dynamics
affect one another.

. Qualitative research consisting of semi-structured interviews with a diverse range
of key players, including members of the concerned indigenous communities,
public officials, NGO leaders, lawyers, paralegals, activists, journalists, govern-
ment officials, judges, corporate officials, policy makers, and members of non-
affected communities. (Please see the Appendix of this report for the questions
used in these interviews.)

. A focus on the broader issues, rather than solely on cases. The study includes
examinations of some of the tactics used in indigenous peoples’ land rights liti-
gation and the strategies behind them. Three instances of litigation have been
selected from each of the three countries, in order to offer a variety of situations
and decisions for study.

To the greatest extent possible, the inquiry seeks to adhere to principles of impar-
tiality, even-handedness, intellectual integrity, and rigor. To be sure, the study’s spon-
sor, the Open Society Foundations, advocates, funds, and itself engages in strategic
litigation as a vehicle for realizing human rights. The Open Society Justice Initiative
both conducts and provides instruction in strategic litigation. And other parts of the
Open Society Foundations network financially support grassroots efforts to litigate for
human rights protections around the world. In light of this, the present study seeks to
be as even-handed as possible in assessing the strengths and weaknesses of strategic
litigation.

Independent experts, rather than Open Society Foundations staff, researched and
wrote the study, hundreds of individuals provided their expertise to the researcher, and
an eight-person advisory group whose members are unaffiliated with Open Society
Foundations oversaw it from conception through publication.> In addition, the research
process was designed to garner input from the widest possible spectrum of stakeholders
and observers, including those who have been publicly skeptical or critical of using stra-
tegic litigation to achieve justice. This inquiry is born of an authentic desire to under-
stand the complexities and risks of—rather than platitudes about—the use of strategic

litigation to advance social justice. A lack of impartiality would only thwart that goal.
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The inquiry draws on scores of semi-structured in-country interviews with diverse
stakeholders in the three focus countries. Joel Correia (Paraguay), Colin Nicholas (Malay-
sia), Kanyinke Sena (Kenya), and Yogeswaran Subramaniam (Malaysia) conducted the
interviews between June and October 2016. All are independent activists, scholars, and/
or attorneys. To test the emerging hypotheses about the impacts of strategic litigation in
this sphere and to catalyze transnational research and reflection, the Justice Initiative
co-hosted a three-day peer consultation in Nairobi, Kenya, in June 20106, at the early

stages of the fact-finding process. Proceeds from that consultation are publicly available.
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Executive Summary

“The community now believes they exist and they have a future. The case gave them

psychological healing.”

—Charles Kamuren, Endorois Welfare Council, Nakuru, Kenya, July 2016

“We now have confidence that we have control over our land and that we have the right
to fight for our rights.”

—Ilam Senin, Kampung Orang Asli Bukit Tampoi village, Malaysia, August 2016

“After the ruling we had many meetings and debated for a long time what to do. It made
us think and talk about our struggle more. The resolution from the court was important

and it made us stronger. It spoke of a truth.”

—Serafin Lopez, Xdkmok Kasek community, Paraguay, July 2016

The right to land constitutes the basis for access to food, housing, and development,
and is therefore an essential human right. But it is unlike other human rights in at
least one respect: the possibility to enjoy it is, for most people, rapidly and permanently
disappearing. In particular, indigenous peoples, who represent roughly five percent of
the world’s population, struggle to exercise their right to land, forced to cede ground
to state development, corporate land grabs, armed conflict, rising sea levels, and expo-
nential population growth.

According to the World Bank, “[w]hile Indigenous Peoples own, occupy or use a
quarter of the world’s surface area, they safeguard 80% of the world’s remaining biodi-

versity. Some of the most biologically important lands and waters are intact as a result



of Indigenous Peoples’ stewardship. They hold vital ancestral knowledge and expertise
on how to adapt, mitigate, and reduce risks from climate change and natural disasters.
However, only a fraction of these lands are officially recognized by states, whether they
are lands Indigenous Peoples traditionally owned or possessed under customary title.”
The inability of the world’s roughly 370 million indigenous peoples to access and con-
trol their land threatens their very existence and acutely jeopardizes proper manage-
ment of this unique global good.

The rule of law should be an essential protection against these existential threats.
In recent years, indigenous peoples have increasingly turned to the courts as non-legal
tactics—such as protests—have failed to protect their historic lands from arbitrary sei-
zure and their communities from eviction and the ensuing destruction of their liveli-
hood and culture. Non-litigation actions such as protests are increasingly being met
with violent attacks, such as the 2016 assassination of Honduran activist Berta Caceres.
In 2015 alone, 185 environmental activists were killed, 42 of whom were simply par-
ticipating in protests.

Around the world, existing power dynamics strongly privilege almost all other
economic and political interests over those of indigenous peoples. Today, indigenous
peoples are three times more likely than others to live in extreme poverty.s But the
guarantee of equality before the law makes litigation a particularly promising way for
indigenous peoples to attempt to right this extreme power imbalance and exercise their
right to land.® Since the introduction of protective legal norms, notably the International
Labour Organisation’s Indigenous and Tribal Peoples Convention in 1989 and the UN
Declaration on the Rights of Indigenous Peoples in 2007, more and more indigenous
peoples have turned to the courts to seek remedies, using litigation as a significant ele-
ment of their broader strategies to protect their ways of life. Litigation on land rights
is now a growing, global phenomenon. This study seeks to shed light on the impacts
of strategic litigation on indigenous peoples’ exercise of their rights to lands and ter-
ritories.

There is significant extant literature concerning indigenous engagement with
litigation in common-law countries such as Australia, Canada, New Zealand, and the
United States, but less is available regarding litigation for the rights of indigenous peo-
ples in other jurisdictions. This study focuses on three highly diverse countries which
have significant, long term, if less well known, experience with litigation on land rights:
Kenya, Malaysia, and Paraguay. The report offers insights into the distinctive nature of
litigation as a strategy to fulfill indigenous peoples’ right to land, but also questions its
effectiveness.

The use of strategic litigation as a tool to secure indigenous peoples’ land rights

has been fraught with obstacles and shortcomings. Chief among them are courts’ typi-
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cally weak knowledge of relevant legal norms, and their tendency to focus on formal law
and land title, which ignore indigenous customs and land usage, and the international
customary law statutes that protect them. Indigenous peoples and their legal teams are
usually submitted to legal processes which impose an onerous burden of proof on the
indigenous plaintiffs. Furthermore, the general political and economic playing field
is tilted against indigenous rights, usually favoring formal, individualistic, and com-
mercial land possession. Other challenges are more material, including a general lack
of affordable legal aid, language barriers, political and judicial corruption abetted by
wealthy land developers, and the physical remoteness of plaintiffs from courts.

Fortunately, despite the obstacles, litigation has proven to be an increasingly effec-
tive vehicle to challenge the lack of recognition of land rights for indigenous peoples. As
the dozens of semi-structured interviews illustrate, strategic litigation had a particularly
empowering impact on communities, their sense of agency, and their awareness of their
rights. With several landmark decisions on the books in each of those countries, it is
clear that strategic litigation can be a game-changer in what some scholars refer to as
“unlocking” or “reframing” land disputes that were usually lost by indigenous peoples
in the past.

Three broad categories of “impact” frame this and the other studies in the Stra-
tegic Litigation Impacts Series: (1) material outcomes (both direct and indirect); (2)
judicial, jurisprudential, institutional, and policy changes; and (3) impacts on attitudes
and behaviors toward and of indigenous peoples and their rights to. Field researchers
gathered testimony from a diverse range of actors, including members of the concerned
indigenous communities, public officials, NGO leaders, lawyers, paralegals, activists,
journalists, government officials, judges, corporate officials, policy-makers, and repre-
sentatives of non-affected communities. Together, this testimony is intended to provide
a “360-degree” perspective on this complex topic.

Below are the report’s principal findings.

I. In most situations, legal pleadings on behalf of indigenous peoples did not begin
as “strategic litigation” per se. Previously inchoate or discrete litigation efforts
were typically made more “strategic” over time by being deployed together with
other advocacy tools, generating progressive jurisprudence that could benefit oth-
ers. [t was not until the cases reached a higher court (either nationally or interna-
tionally) that they were viewed as possible vehicles for social change beyond the
interests of individual claimants.

2. Inall three countries, the communities’ previous attempts at negotiation, media-
tion, and dialogue had not borne fruit. Indigenous communities were left with
no realistic alternative but to seek justice through the courts. Even if it was their
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last resort, many interviewees described how taking legal action became a central

element of their struggle, whether or not it resulted in restitution.

3. Implementation of judgements in favor of indigenous communities was uni-
formly poor. In several instances, indigenous peoples won a case in court, but

reaped limited material benefits due to the state’s failure to enforce the judgment.

4.  Even if implementation was absent, winning a case proved to be significant at
all three levels of impact. The positive rulings put potent political tools into the
hands of the indigenous communities that they probably could not have wielded
had they not brought suit. For example, some indigenous communities were able
to return to their historic lands in Paraguay following unlawful eviction, because
the positive ruling emboldened them to simply move back. And the fact of a win
in court prompted positive feelings of empowerment, rights awareness, and self-
advocacy (non-material impacts). Sometimes, a win inspired other communities
to file, generating more broad-based pressure on the courts to address systemic

rights violations.

5. Strategic litigation usually took place in a very challenging environment, in which
land rights were not properly protected or embedded into the legal framework of
the state. In such contexts, litigation offered a platform for indigenous peoples
to challenge the state’s failings. As demonstrated in the research for this study,
litigation prompted a new interpretation of the law to counteract the lack of land
rights recognition. In this scenario, the judiciary interpreted the existing legal
framework in ways that enhanced the integration of indigenous customary land

rights.

6. Indigenous communities usually sought material remedies, such as land title,
monetary compensation, health services, access to education, or paid jobs. Cash
awards, in the form of damages or compensation, constituted an important source
of alternative income for some communities. Material remedies also advanced
their enjoyment of social and cultural rights. Hence, it is important to judge the
impacts of these efforts by looking at the broader economic and social rights that

these judgments may secure.

7. An important non-material result of litigation was that the legal challenge sup-
ported the development of new power relationships between the concerned com-
munities and other interests, notably private actors. It sometimes contributed
to challenging the imbalance of power that the state and private companies uni-

formly enjoy over indigenous peoples.
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IO.

Politically, strategic litigation for indigenous peoples’ land rights had limited
effect on government policy. In the three concerned countries, there was no direct
executive or legislative action to give effect to any judicial pronouncements favor-
able to indigenous peoples. However, litigation did have a substantial impact
on the work of some state institutions, sometimes leading to the establishment
of new institutions and administrative practices for monitoring, supporting, or
negotiating indigenous peoples’ concerns (such as in Malaysia and Paraguay) or

implementing related judgments (such as in Kenya).

Even where material gains were minimal or contested, strategic litigation gener-
ated non-material outcomes, such as shifts in attitudes and behaviors within the
judiciary and within the communities themselves. Across the three countries,
many members of the communities at issue reported that the process of litiga-
tion, separate from any resulting judicial decision, sometimes caused internal
rifts and changed traditional decision-making processes, while at other times
it provided a sense of empowerment. Overall, there is evidence that strategic
litigation substantially improved rights awareness and a sense of agency among
concerned communities. The way the communities organized, and the degree to
which they were united (or not), played crucial roles in affecting whether cases

were successful, and whether positive judgments were ultimately implemented.

Strategic litigation influenced attitudes and behavior toward indigenous peoples’
right to land among external stakeholders as well. For example, it prompted civil
society organizations and donors to lend the community their support, leading
to the development of joint post-litigation advocacy strategies among mainstream
civil society actors who might not have engaged with indigenous peoples previ-
ously and provision of development funds. However, strategic litigation had little
apparent impact on mainstream society’s perception of indigenous people and
their rights. It did little to change negative and often discriminatory attitudes of
non-indigenous populations. While some positive impact was noted in generating
more evenhanded or supportive media coverage and more respectful language
from state institutions, by and large the act of litigating appeared to have had
a more powerful impact on the indigenous communities than on the majority

populations.
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Introduction

A. Context: Indigenous Peoples, Land Rights, and
Strategic Litigation

Over the last two decades, the rights of indigenous peoples have gained significant vis-
ibility and recognition in international institutions. For example, the UN established the
UN Permanent Forum on Indigenous Issues in 2002 and adopted the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP) in 2007. A body of juris-
prudence from international human rights treaty monitoring bodies has arisen along-
side these developments. Rights to land and natural resources have been among the
most litigated and contentious issues for indigenous peoples across the globe. While
indigenous peoples represent one of the most diverse groups of the world, coming from
the Artic, the Amazon, the hills of Asia, and the plains of Africa, they nonetheless all
share a particular historical, spiritual, social, and cultural attachment to their ancestral
territories. Forced displacement, loss of land, and restriction of their access to natural
resources are a grim set of common denominators.

National, regional, and international courts have received numerous cases con-
cerning indigenous peoples’ land rights. The Inter-American Court of Human Rights
(IACtHR) has been especially active regarding indigenous peoples’ land rights in the
Americas, but litigation has not been limited to one particular region, as across the
globe indigenous peoples have increasingly turned to courts to seek remedies for viola-
tions of their right to land.

This study concerns strategic litigation, also known as public interest litigation,

impact litigation, or cause lawyering. Here, “strategic litigation” refers to cases that
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have an explicit aim of positively affecting persons beyond the individual complainants
before the court. Strategic litigation is one of many social-change tools, and is often
used in concert with public protests, lobbying, legal aid, and other forms of advocacy.
Strategic litigation is therefore part of a broader narrative of change.

The High Court of Belize,” the Supreme Court of India,? the Constitutional Court
of Ecuador,® the Constitutional Court of Colombia,® and the Constitutional Court of
Indonesia™ have all adopted important rulings on indigenous peoples’ land rights in
response to strategic litigation cases in the last five years. This engagement with liti-
gation exists in contrast to the fact that law and legal institutions have been part of a
system of oppression rather than places to seek remedies for most indigenous peoples.
Most legal systems have rejected their right to land, usually privileging political elites
and corporate property owners. Litigation has extremely high financial costs, and indig-
enous peoples face ignorance among lawyers and judicial officers about their rights,
the absence of domesticated international treaties, and usually the absence of a legal
framework on indigenous peoples’ land rights. From this perspective, the recent access
to courts and legal institutions by indigenous peoples is remarkable. It also calls for a
larger understanding and analysis of the impact of such engagement with litigation.

The recourse to litigation often exists within a larger struggle for indigenous
peoples seeking justice. That struggle frequently includes grassroots organizing, lob-
bying, and other forms of mobilization. This study is designed to explicate litigation’s
role in this larger struggle for land rights. Litigation is often the crystallization of a
long-standing land struggle. These cases are collective; they seek remedies for a larger
community rather than an individual or a family. They concern collective land claims,

which play a very important role in the collective identity of indigenous peoples.

B. Research Objectives:
Looking Beyond Implementation

This study analyzes the impact of strategic litigation seeking to support the rights of
indigenous peoples to their lands and territories. Its focus goes beyond the implementa-
tion of the judgments to explore the extent to which strategic litigation and its outcomes
generate social changes. While implementation (or lack thereof) has a direct effect on
our understanding of the impact of litigation, it is possible that litigation’s effects are
felt beyond the question of implementation.

This is not a study about the law, nor is it a legal study; it is a socio-legal analysis
of the impact of litigation. A significant body of literature exists regarding the legal con-

tent of the judgments, but little analysis is available on their practical impact. Therefore
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this study seeks to address whether litigation contributes to broader social changes and
whether, in the words of legal scholar César Rodriguez-Garavito, it “produce[s] indirect
transformations in social relations” and “legitimize[s] the litigants’ worldview” within
the overall society.” The objective is to examine what social, political, and legal contri-
butions litigation has made to the advancement of land rights. Through an in-depth
examination of the situation in three selected countries, the study aims to demonstrate
the different ways in which strategic litigation impacts the concerned communities and

society more broadly.

C. Indicators of Impact

Assessing the impacts of strategic litigation is a subjective undertaking. Such an assess-
ment must take into account the cost and effort of bringing the case to court, the
nature of the judgment or settlement itself, and the monitoring and implementation
(or lack thereof) of the rulings. Assessing the impacts must also include whether and to
what extent the strategic litigation may correlate to, if not outright cause, the perceived
impacts.

It is difficult to measure the successes and shortcomings of strategic litigation.
First, attributing any particular outcome to litigation alone is challenging. Governments
tend to claim that any changes taking place in the wake of litigation would have hap-
pened anyway. Moreover, since the reasoning behind an individual judicial or policy
decision is often unclear—and since many different legal, social, and political dynam-
ics work simultaneously and in a complementary manner to effect change—it may be
impossible to demonstrate definitively that a ruling or a change in a government’s policy
toward indigenous peoples would not have happened but for the strategic litigation.

Further, indigenous peoples’ struggles for land rights have been unfolding for
many years in the focal countries, and many other acts of resistance, advocacy, lobbying,
and protest have occurred at the same time. To be able to analyze the effects of litiga-
tion among these other tools, the study relies on a number of indicators to assess the
impact that litigation can have. Specifically, this study examines three types of impact.

First, the study focuses on material impacts, both direct and indirect. In the con-
text of indigenous peoples’ land rights, direct material impacts include land restitution,
land demarcation, and land titling. Indirect material impacts, such as the construction
of schools for indigenous children, may emerge as a consequence of litigation. But
there may also be negative indirect impacts attendant to strategic litigation, such as
increased corruption.

Second, the study examines the jurisprudential and policy impacts of litigation.

Relevant areas of assessment include the impact of strategic litigation on the legal,
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administrative, and political frameworks governing indigenous peoples’ land rights.
Litigation can have a direct effect in terms of legal or policy changes. It can also have an
impact on the institutional make-up of the state, such as the creation of new institutions
charged with safeguarding the land rights of indigenous peoples.

Third, litigation can also have behavioral effects, such as changing public opinion
regarding indigenous peoples’ rights and building awareness among indigenous com-
munities. Litigation can also have an impact on mainstream society’s general percep-
tions of indigenous peoples. Other behavioral effects of litigation include the reframing
of media coverage or changes in the relationship between indigenous communities and
the broader society. Other important indicators include the impact that litigation can
have on social movements, and more generally on indigenous activism. By changing
how indigenous peoples view their own agency and how they view the courts, strategic
litigation can beget further litigation and related activism.

By studying these varied manifestations of the impacts of strategic litigation, it is
possible to assess the overall effectiveness of strategic litigation for indigenous peoples’
land rights. But first, it is necessary to understand the context in which this litigation
has taken place; thus, the next chapter examines the situation of indigenous peoples in

Kenya, Malaysia, and Paraguay, and their struggle for land rights.
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. Background

A. Kenya

There is no disaggregated census data on indigenous communities in Kenya. However,
indigenous peoples constitute an estimated 25 percent of the country’s population and
inhabit 8o percent of the country’s landmass. Kenya’s 2010 Constitution identifies
indigenous communities as “marginalized communities,”# which it defines using lan-
guage similar to the criteria the African Commission Working Group on Indigenous
Populations/Communities’ adopted to identify indigenous populations in Africa.’® The
communities that identify themselves as indigenous are predominately pastoralists and
hunter-gatherers, as well as some minority fisher communities.” Most of the rights
violations indigenous communities experience in Kenya are related to their access to
land and natural resources. Historical injustices derived from colonial times, conflict-
ing laws and unclear policies on land rights, mismanagement, and land grabbing have
led to a crisis in the country’s land tenure system.™ Most indigenous communities face
land and resource tenure insecurity, poor service delivery, poor political representation,

discrimination, and exclusion.

Legal and Institutional Framework

The lack of recognition for indigenous people’s land rights in Kenya dates to the colo-
nial period (1895-1963), when the British colonial government implemented policies

that either expressly denied land rights to indigenous peoples or ignored them." The

post-independence legal framework did not recognize marginalized communities’ land
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rights, opting to categorize communal land as “Trust Lands” and other forms of gov-
ernmental land. Many indigenous peoples lost their land, which was instead codified
as protected areas or public land.

The 2009 national land policy and the new constitutional framework adopted in
2010 launched the development of a new legal regime governing land rights. Article 63
of the new Constitution guarantees the rights of communities to their lands and terri-
tories. It states that “community land” consists of land lawfully held, managed, or used
by specific communities as community forests, grazing areas, or shrines and that it
includes ancestral lands and lands hunter-gatherer communities traditionally occupied.
The Environment and Land Court Act No. 19 of 2011 established the Environment and
Land Court as a superior court to hear disputes relating to the environment and land.
However, the Community Land Act, which was enacted into law in September 2016,
gives national and county governments the authority to continue to use land previously
appropriated from indigenous peoples for national parks and forest reserves.2° Indig-
enous communities view this as a major failure of the law.>

A major impediment to indigenous peoples’ realization of land rights comes from
the extreme political marginalization of indigenous communities. Kenya has a poor
record of providing access to elective and nominative positions for indigenous peoples.>?
This marginalization has significant bearing on their rights to land, especially when
their land claims are in direct conflict with land claims of more mainstream and domi-
nant communities.? Ethnic political allegiances are a significant element in determin-
ing land allocation in Kenya, and political leaders generally do not support the land
claims of minority communities.

Several public institutions currently work on issues relevant to indigenous peo-
ples, including the Kenya National Commission on Human Rights, the National Gender
and Equality Commission, the Commission on the Administration of Justice, and the
National Land Commission.>+ But these institutions have largely failed to engage with
indigenous communities on land rights. This has contributed to indigenous peoples’
turning to Kenya’s courts in hope of redress.

Engagement with Litigation

Overall, Kenya offers a rich and complex history of engagement with litigation. Attempts
by indigenous communities to use litigation to protect their land rights date to colonial
times.» However, without a legal framework to protect indigenous land rights rights
prior to the 2010 Constitution, and faced with poor legal representation, hostile judges,
lack of judicial independence, and limited technical capacity and resources to pursue
effective litigation, successes were rare.2® Yet these failures have not ended indigenous
peoples’ efforts to protect their land rights, as can be seen from the following summa-
ries of three cases related to this issue.
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Centre for Minority Rights Development (Kenya) and Minority Rights Group (on
behalf of Endorois Welfare Council) v. Kenya (2010)

The Endorois are an indigenous community of approximately 60,000 people.
For centuries, they have lived in the Lake Bogoria area in the western part of
Kenya. However, in 1973 the government dispossessed them of their land to cre-
ate the Lake Hannington Game Reserve, now Lake Bogoria National Reserve. To
this day, the denial of access to their land damages their livelihoods, culture, and
religious practices. The community receives no benefits from the reserve and
the government neither consulted with the Endorois nor provided appropriate
compensation. Endorois leaders sought for years to negotiate with the provin-
cial administration for redress, before finally filing a claim through the African
Commission on Human and Peoples’ Rights (ACHPR). The Centre for Minor-
ity Rights Development, a Kenyan NGO, connected the community to Minor-
ity Rights Group International (MRG), an international NGO that helped them
pursue their claim. The Endorois sought redress for: violations resulting from
their displacement from their ancestral lands, the minimal compensation they
received, disruption of the community’s pastoral way of life, and violations of the
right to practice their religion and culture, as well as the disruption of the process
of development of the Endorois people. The ACHPR found that the government
had violated several rights of the Endorois, including their right to property, cul-
ture, religion, and development. It recommended that the government:

a)  Recognize the Endorois’ rights of ownership and restitute Endorois ancestral
land;

b)  Ensure the Endorois community has unrestricted access to Lake Bogoria and

surrounding sites for religious and cultural rites and for grazing their cattle;
c)  Pay adequate compensation to the community for the losses they suffered;

d)  Pay royalties to the Endorois from existing economic activities and ensure

that they benefit from employment possibilities within the reserve;
e)  Grant registration to the Endorois Welfare Committee;

f)  Engage in dialogue with the complainants for the effective implementation

of these recommendations; and

g)  Report on the implementation of these recommendations within three

months from the date of notification.

This decision was quickly hailed by activists as the first important legal decision

concerning land rights for indigenous peoples in Africa and a landmark victory
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for the Endorois. Nonetheless, as of this writing most of the recommendations of
the African Commission have not been implemented by the government, and the

Endorois still live in impoverished conditions at the margin of their ancestral land.

>  Joseph Letuya & 21 others v. Attorney General & § others [2014] eKLR

The Ogiek primarily reside in the Mau Forest, their ancestral territory in Kenya’s
Rift Valley.?” However, their land rights have been under attack since the colo-
nial period, and the state evicted them to create national forest reserves®® and
allow the settlement of other communities in the area.?> The Ogiek first lost
their land rights through the Anglo-Maasai Agreement of 1904, and then in 1932
a government commission recommended their assimilation into neighboring
communities. Since then, the Ogiek have pursued non-litigation avenues for the
recognition of their land rights, including petition drives and advocacy meet-
ings with high-level government officials. They began to engage in litigation in
1997, when 22 members of the community decided to file a representative suit
on behalf of members of the Ogiek community living in East Mau Forest.3° They
demanded a declaration recognizing that through forcible eviction the govern-
ment had violated their right to life and to livelihood. They claimed that their
evictions contravened their constitutional protections, notably their right not to
suffer discrimination. They requested restraining orders against the Provincial
Administration and Forest Department to restore their lands to them. After 17
years of legal engagement, in 2014, the court granted all of these requests. The
adoption of the new Constitution in 2010 may have been the trigger for this
positive result.>* However, rather than expressly recognizing their land rights, the
court directed the National Land Commission to work with the Ogiek Council of
Elders to create a registry of Ogiek and identify land on which they might settle.32
It specifically excluded claims to the Mau Forest on the basis that ancestral use
and occupation were not grounds for the award of property rights.s Thus, earlier

denial of rights became a reason to continue the denial of rights.

> Narasha Maasai Cases

Three connected cases concern land in the Maiella area of Narok District in south-
western Kenya, to which the local Maasai lay claim.3* The Maasai have lived in the
Maiella area for hundreds of years and consider it part of their ancestral territory.
During the colonial era, a European settler acquired the land in question, and
in 1974 he sold it to the Ngati Farmers Cooperative Society. In the mid-199os,
Ngati farmers went to court to seek an injunction restraining the Maasai from
occupying the land or interfering with their work.s The Ngati farmers requested
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a declaration deeming the Maasai trespassers. The Maasai filed a counter claim
seeking a declaration that adverse possession had entitled them to ownership
of the property, as well as an injunction restraining the farmers from evicting
them.3® The court recognized the Maasai claims to a 4,200-acre portion of the
land on the grounds of adverse possession, but left the remainder of the land
(totaling 12,100 acres) to the Ngati. In 2005, some of the Maasai went back to
court seeking clarification of the court’s ruling.3” They invoked ancestral owner-
ship, saying that they had no alternative land on which to settle and they had lived
on the land all their lives. However, the court rejected their claims on ground of
res judicata (or claim preclusion) and found that the Maasai had not established
“that they have been in continuous, uninterrupted possession of the suit land,”
calling their claims “amorphous” and the rights they sought to reinstate “unspeci-
fied,” and therefore “defeat[ing] common sense.”3® The Maasai continue to live on
the 4,200 acres to which the court gave them access in the 199os, but they have
no titled deed. Today, exploration by the geothermal energy industry?® and the
possible construction of an industrial park further threaten their land rights.4°

Although these three cases have yielded mixed results, they illustrate how indig-
enous peoples are attempting to use strategic litigation to advance their cause. As this
report will describe, cases such as these have opened a space for indigenous peoples to

turn to regional institutions to seek remedies.

B. Malaysia

Malaysia is a federation of three separate political regions: Peninsular Malaysia, and the
states of Sabah and Sarawak, on the island of Borneo. Indigenous people, the Orang
Asal, account for close to 14 percent of Malaysia’s population of 30 million.# Orang
Asal (meaning original or first peoples) is an overarching term encompassing all indig-
enous peoples in Malaysia. The related term Orang Asli refers specifically to those living
in Peninsular Malaysia. Indigenous peoples in Peninsular Malaysia number around
215,000 (0.7 percent of the national population) while in Sabah and Sarawak they num-
ber 2,203,500 and 1,899,600 respectively (or about 6o percent and 7o percent of their
respective regional populations).

Legal recognition of indigenous customary territories is sparse in Malaysia, and
those laws that do exist are not robustly implemented or enforced. The Orang Asal com-
munities have endured a long history of dispossession of their customary territories.
As demand for land increases, encroachment and appropriation of the remaining areas

inhabited by local indigenous communities has expanded. Indigenous communities
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often lack security of tenure over their customary areas and have struggled to resist

this encroachment.

Legal and Institutional Framework

The legal framework relating to land rights is not the same across Malaysia. In Pen-
insular Malaysia, the principal act that governs indigenous administration, including
occupation of the land, is the Aboriginal Peoples Act 1954. The National Land Code,
enacted in 1965, only applies to the peninsular region and does not recognize indig-
enous customary land rights. The Department of Orang Asli Development has primary
responsibility to protect the rights of the Orang Asli of Peninsular Malaysia, but the
agency has not been proactive in providing assistance in relation to land rights litiga-
tion. By contrast, the written laws of Sabah and Sarawak recognize native customary
rights. However, both state legislatures and executives determine the scope and appli-
cability of such recognition. The government has a history of prioritizing state and

commercial interests over the rights of indigenous communities.

Engagement with Litigation

Orang Asal advocacy for land and other rights dates to the 1980s, when they began
engaging with the burgeoning worldwide indigenous rights and conservation move-
ments. Their advocacy measures included engagement with the government and
broader civil society, articulation and presentation of demands, media coverage and pub-
lic awareness initiatives, civil disobedience, and peaceful protests. When this advocacy
failed to yield the desired results, they began to seek redress in the courts in the 199o0s.
The 1996 High Court decision in the case of Adong bin Kuwau & Ors v. Kerajaan Negeri
Johor and Anor (“Adong HC”)#* was the first time that any Malaysian court recognized
the pre-existing customary land rights of the Orang Asli.# The decision was affirmed
on appeal in 1998. Subsequent cases have deemed the common law recognition of their
pre-existing rights applicable to native customary rights in the jurisdictions of Sabah#+
and Sarawak.4

Almost two decades of jurisprudence on land rights have followed Adong HC. Sig-
nificantly, in 2007, the Malaysian Federal Court (the country’s highest court) affirmed
this jurisprudence recognizing indigenous pre-existing customary land rights, while
carving out the exception if plain and clear legislation has extinguished such rights.+°
Below are brief summaries of three cases—Sagong bin Tasi, which occurred in Peninsu-

lar Malaysia;#” Nor Anak Nyawai, which occurred in Sarawak; and Andawan bin Ansapi,
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which occurred in Sabah—and the precedents they set.#® They reflect a diversity of

tactics by indigenous litigants and their lawyers.+

>

Sagong bin Tasi

In 1995, authorities in Selangor State (located in Peninsular Malaysia) gave 23
families of the Temuan-Orang Asli community at Kampung Bukit Tampoi 14 days
to vacate their land in order to make way for the construction of a highway lead-
ing to the newly-constructed Kuala Lumpur International Airport.5° In accordance
with the provisions of the Aboriginal Peoples Act, the state compensated the fami-
lies for their dwellings, crops, and fruit trees, but not for the value of their land.s*
They refused to leave and enforcement personnel forced them out and oversaw
the bulldozing of their homes. The families sought legal recourse through the
courts, with help from the Malaysian Bar Council.>* In 2002, the High Court rec-
ognized their customary title to the land (in contrast to Adong HC’s recognition
of usufructuary rights over the land). It granted the families entitlements to com-
pensation on the basis of “full ownership,” in accordance with the Land Acquisi-
tion Act 1960. The High Court also held that the federal and state governments
had breached their fiduciary duty to protect the plaintiffs’ land rights by failing
to protect Orang Asli land as an aboriginal reserve. The Court of Appeal affirmed
the decision of the High Court in 2005.5 Authorities threatened to challenge the
decision, but a new party came to power, which led to an amicable settlement in
2008, under which the Orang Asli received compensation for the loss of their
land.5+ Significantly, the case also prompted the new state government to adopt
the principle of proactively protecting and recognizing the rights of the Orang
Asli to their customary land, including establishing an indigenous-led Orang Asli
Land Task Force to study land issues in the state.

Nor Anak Nyawai

In Sarawak, the state issued a provisional lease to a plantation company, cover-
ing land to which the indigenous Iban people lay claim. In the 1980s, the com-
pany then subleased the land to a timber contractor, which cleared the land. In
Nor Anak Nyawai, the Iban sought declaratory and consequential relief for the
contractor’s trespass and damage to land subject to native customary rights. In
its 2001 ruling, the High Court extended common law recognition of native cus-
tomary rights to Sarawak.’s It also ruled that the 1958 Sarawak Land Code had
not extinguished or abrogated the Iban’s customary rights.s® While the Court of
Appeal in 2005 found that the Iban lacked sufficient evidence to prove native

customary rights,” the appellate court nonetheless endorsed the High Court’s
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legal pronouncements on common law recognition of native customary rights. It
also held that a state could extinguish these customary rights only in accordance

with the laws and after compensating the group.s

Following the advice of its legal team, the indigenous community decided not to
appeal the ruling, in part because the court decision supported a positive inter-
pretation of customary native title.s9 The plantation company has not developed
the cleared land and the Iban have rebuilt their huts there.

»  Andawan bin Ansapi

In this case, the state of Sabah charged six members of the indigenous Murut
peoples under Section 20 of the 1968 Forest Enactment for undertaking cultiva-
tion in an area located within a forest reserve without express government author-
ity. As a defense, the six Murut argued that the concerned land was part of their
native customary land rights. The magistrate’s court ruled that they could not
claim customary rights pertaining to land already designated as a forest reserve.
The state’s fine stood. On appeal, the High Court ruled that the appellants did in
fact possess native customary rights to the land.® The authorities appealed and
in 2013 the Court of Appeal reversed the High Court’s ruling. The six Murut men
were found guilty of trespassing, and fined RM500.00 (US$125.00) each. Their
lawyer also had to provide the court an affirmation that the six would not enter

the forest area again without official permission from the state.

Taken together, these cases from Malaysia illustrate how indigenous peoples have
used the courts to defend their land rights, including winning compensation in the case
of the Asli and de facto restoration in the case of the Iban. Significantly, all three judg-
ments came from Malaysian domestic courts rather than regional courts—in contrast

to the situation in Paraguay, which is examined in the next section.

C. Paraguay

Paraguay is a country of roughly 6.5 million inhabitants, with 1.8 percent of that total (or
117,150 people) identifying as indigenous; among 19 distinct indigenous peoples, there
are five language families.®* The overwhelming majority of the indigenous population
is rural, with just under half living in the arid, isolated Chaco region in the country’s
northwest. Paraguay’s history of agricultural expansion, concentration of land tenure,
and deforestation has led to the expulsion and continued dispossession of many indig-

enous peoples from their ancestral lands. They have long been the targets of discrimina-
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tion and violence. The majority population effectively normalizes discrimination against
indigenous peoples, and Paraguay, unlike most countries in Latin America, does not
have a law against discrimination.®? Indigenous peoples experience the highest levels
of infant mortality, unemployment, and illiteracy of any sector of Paraguayan society,
while receiving the lowest levels of access to health services and state-run education.®
The UN special rapporteur for the Rights of Indigenous Peoples recently reported that
Paraguay should consider the status of indigenous peoples in the country as a “state of
emergency.”® Broad discrimination and racism against indigenous peoples severely limit
the exercise of indigenous rights. Numerous civil society organizations have denounced
the state for its inaction on structural discrimination, exploitation, forced labor, and rac-
ism against indigenous peoples.® Paraguay’s indigenous peoples have long been denied
access to consultation regarding development projects that encroach on or appropriate
their ancestral territories.®®

Legal and Institutional Framework

Paraguay’s first substantive step toward creating a legal framework to support indig-
enous rights came in 1981 with the creation of Law 904/81, also known as the “Indig-
enous Communities Statute.” The country officially adopted a multicultural legal and
policy framework with the Constitution of 1992, which explicitly outlined the rights
of indigenous peoples. Chapter 5 of the 1992 Constitution recognizes the existence of
indigenous peoples before the creation of the state, and recognizes their rights to land
within their ancestral territories. The Agrarian Statute (Law 1863/02) entitles indig-
enous peoples in the southeastern region to a minimum of 20 hectares of land per
family and those in the northwestern region to 100.%7 Paraguay has also ratified all the
major international treaties and conventions relevant to indigenous peoples’ rights,
including the ILO Convention 169 in 1993 and the UN Declaration on the Rights of
Indigenous Peoples (UNDRIP). Hence, on paper, Paraguay has a robust indigenous
rights legal framework, but in practice it lacks the ability or will to guarantee those
rights in a timely or effective manner.

The National Indigenous Institute, (Instituto Nacional del Indigena, INDI), and
the National Institute of Development and Land (Instituto Nacional de Desarollo y de la
Tierra), are the main government bodies overseeing indigenous territorial issues. How-
ever, INDI is one of the least funded federal programs, lacking the power or authority
to advocate for the rights of indigenous peoples due to its status as an “institute,” not
a ministry or higher-level office.

Paraguay’s legal framework exists within a context in which approximately two

percent of the country’s population owns at least 72 percent of the land.® Large-scale
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cattle ranchers and soy farmers control virtually all of the Chaco region, home to nearly
half of Paraguay’s indigenous population. State development priorities and increasing
global demand for beef and soy are driving phenomenal rates of deforestation in the

Chaco: more than 1.6 square miles of forest are destroyed every day.”

Engagement with Litigation

More Inter-American Court of Human Rights (IACtHR) rulings have concerned viola-
tions of indigenous land rights in Paraguay than in any other country in the Americas.”
This section considers three cases that began as land claims and that—upon reach-
ing the Inter-American System—became “strategic” in the sense of serving as vehicles
for broader social change beyond the claimant communities. The Yakye Axa Indige-
nous Community v. Paraguay (2005), Sawhoyamaxa Indigenous Community v. Paraguay
(20006), and Xdkmok Kdsek Indigenous Community v. Paraguay (2010) rulings embody

the contemporary problems with indigenous rights to land in Paraguay.

»  Yakye Axa Community

The Yakye Axa are an indigenous community, part of the larger Enxet Sur people.
Decades ago, they lost access to their ancestral territories in the Chaco, which
were parceled and sold to cattle ranchers and other private owners. They have
been forced to live in makeshift shacks on the side of the highway since the
199o0s, with no access to services of any sort, no clean water, and no land on which
to grow crops. In 1993, the community officially started legal proceedings to seek
remedies through INDI. When INDI failed to respond, they initiated litigation in
1997, claiming that the ineffectiveness of government procedures established to
respond to claims to ancestral territory directly violated the community’s human
rights.” Following three years of stops, starts, appeals, and frustrations with Para-
guayan courts, the community filed a complaint with the Inter-American Com-
mission on Human Rights in 2000. In 2005, the IACtHR ruled that Paraguay
had failed to ensure that its domestic laws guaranteed the community’s effective
use and enjoyment of their ancestral land, thus threatening the free development
and transmission of its culture and traditional practices. The court concluded that
Paraguay had violated the rights to property, as well as the right to life, since it
had prevented the community from accessing its traditional means of livelihood.
The court ordered the state to demarcate the traditional land, to provide it to the
community at no cost, and to provide basic goods and services necessary for the

community to survive until they recovered their land.
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Sawhoyamaxa Indigenous Community

The Sawhoyamaxa indigenous community initiated claims for land restitution in
1991 through negotiations with Paraguayan authorities in accordance with the
policy established in Law 9o4/81. When these processes proved ineffective, they
filed for the legal expropriation of the land, arguing that the devolution of land
to indigenous peoples reflected broader societal interest as proclaimed under the
Paraguayan multicultural policy and constitutional framework. Congress enter-
tained the expropriation request in 1997, but powerful ranching interests with
direct ties to numerous state officials defeated it. The community petitioned the
IACHR in 2001 and their case was filed before the IACtHR in 2005. In 2000,
the court found various violations of the American Convention on Human Rights,
specifically the right to a fair trial and judicial protection, right to property, right
to life, and right to recognition as a person before the law. The court ordered
very specific remedies: to return the ancestral lands to the community within
three years; to create a development fund for the community in the amount of
US$1 million, administered by a committee; and to pay compensation for non-
pecuniary damages, costs, and expenses within one year. It called on the state to
pay US$20,000 to each of 19 families who had documented the loss of loved ones
as a result of their displacement. The court also ordered the government to deliver
basic goods and services and implement an emergency communication system as
long as the community remained without land. Faced with a lack of government
action to implement these remedies, the Sawhoyamaxa reoccupied their tradi-
tional lands in June 2013.7 In 2014, Congress passed and the president signed a

bill expropriating the land and officially returning it to the Sawhoyamaxa.7+

Xdkmok Kdsek Community

This case concerns a long process of land claims by the Xakmok Kasek com-
munity to regain rights to territories the government sold to a private ranching
company in the early 1900s. The company has offered the community numerous
other parcels of land—but not the original land—since that time. The community
entertained these offers, but determined that they lacked the cultural and his-
toric value of their ancestral lands, as well as the hunting and fishing resources.
Despite the community’s advocacy efforts—including asking Parliament to expro-
priate 10,700 hectares from the private owners—the state allowed the private
ranching company to sell part of the land at issue to a Mennonite cooperative in
2002. In addition, the state declared another part of the territory a Protected Wild

Area in 2008 without consulting the community.
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In response, the community turned to the Inter-American system for help in
20017 The IACHR acknowledged the right of the community to claim the land
and reverted the case to the IACtHR. In a 2010 decision, the court found viola-
tions of the right to communal property, right to life, and personal integrity. The
court acknowledged the relationship between the traditional land and the cultural
identity of the community, as well as the state’s failure to provide for the commu-
nity’s needs while it was impossible for them to be self-sufficient due to lack of
access to their land, resulting in a violation of the right to life and livelihood. As a
remedy, the IACtHR required the identification of 10,700 hectares in consultation
with community leaders for restitution to the community. The court also required
the state to publish its decision and acknowledge responsibility for violating the
community’s rights. Furthermore, the court ordered the government to adopt
provisional measures to protect the community’s economic and social rights, as

well as create a community development fund.

As the cases from Kenya, Malaysia, and Paraguay show, the expropriation of indig-
enous peoples’ lands and denial of their land rights are sadly common. In all three
countries, indigenous groups first sought to organize and use non-litigation advocacy to
defend their rights, before turning to the courts and incorporating litigation into their
overall efforts. That litigation has generated significant impacts in Kenya, Malaysia, and
Paraguay. The next chapter considers the material impacts, both direct and indirect, of

litigation in the three countries.
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[1l. Material Impacts

Strategic litigation is often deployed with the goal of generating multiple impacts.
One type of impact is material: the goods and services gained by the litigants. Other
material outcomes may be less direct, and may even be negative, such as disagreements
within a community that may arise during protracted litigation. This chapter first
examines the direct material impacts of strategic litigation, then considers the
indirect material impacts. Subsequent chapters will examine impacts on policies and
jurisprudence, before looking at less quantifiable impacts such as changes in attitudes
and behaviors.

Direct material impacts are generally considered to consist of explicit remedies
listed in courts’ rulings. This can include land restitution, land demarcation, land titling,
reparations, and monetary compensation. Under international legal standards, the main
principle governing remedies for land rights violations is restitution of the land.”® Due
to the intrinsic cultural, social, and economic value of ancestral territories to indigenous
peoples, most envision land restitution as the best outcome of litigation. Other forms
of direct impact may include other economic, cultural, and social remedies, such as the
provision of employment opportunities, benefit-sharing and royalties for land usage,
access to healthcare facilities, or protection of usage rights over some of the natural
resources. From the perspective of indigenous peoples, these are less than ideal, and
are often considered last resorts when restitution is impossible. While simplest for a
court to award, material restitution addresses only one component of a community’s
loss. Far harder is identifying remedies to compensate for such profound losses as the

loss of a language or of traditional community ties.
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Indirect material impacts are not directly connected to the courts’ rulings, but
they consist of events that would not have occurred if litigation did not take place. They
may be positive or negative. Positive outcomes include increases in funding or grants of
material support to community development. Negative outcomes include indebtedness

of the community due to the cost of litigation.
A. Direct Material Impacts

Land Restitution, Land Titling, and Alternative Land

In line with international law, court decisions often call for land restitution. In Malay-
sia, recent decisions from the superior courts indicate that the restitution and return of
lands and resources constitute an essential remedy for indigenous communities. For
example, land restitution was one of the main remedies in the African Commission’s
landmark 2010 Endorois decision. Kenya’s first compliance with the Endorois decision
came four years after the judgment, in the form of a task force with a mandate to study
its implications. As of this writing Lake Bogoria remains classified as a national reserve
managed by the Baringo County government.”7 Nonetheless, the decision has triggered
negotiations toward an eventual land restitution process.

In Malaysia, the Nor Anak Nyawaijudgment helped lead to the Iban peoples’ reoc-
cupation of their lands. And in Paraguay, the IACtHR ordered the government to adopt
all necessary measures to return ancestral lands to the concerned communities in the
three cases described in the previous chapter. Generally, implementation has been slow
and uneven in these cases. Yet even in cases where land restitution and titling remain
largely delayed, material impacts can be measured through processes now underway.

The IACtHR ordered the return of 10,700 hectares of land to the Xakmok Kasek
community in 2010; the state titled 1,500 of them to the community in 2015. The gov-
ernment began the purchase of an additional 7,700 hectares of the originally claimed
land from private owners in September 2016, to be conveyed to the Xakmok Kasek com-
munity.”® The remaining 3,000 hectares of the community land is held by a ranching
consortium, which has thus far refused to sell it.7

In its 2006 Sawhoyamaxa decision, the IACtHR ordered the restitution of the
disputed land to the community within three years. However, the authorities did not
adopt an order of expropriation for the cattle ranchers living on their land until 2014.
No legal or juridical survey of the land—a necessary precursor to its return—has taken
place as of this writing, and there is no established time frame to complete this funda-

mental task.®°
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The Yakye Axa community has not to date obtained restoration of their land, which
was ordered by the IACtHR in 2005. The community negotiated with the holder of their
ancestral land for years. The authorities provided no substantial support to expropriate
the land, but in 2008 the government offered alternative land. In 2012 the community
accepted, following a long period of internal community debates. The community has
lived alongside a road on the fringes of their ancestral land for decades and their long stay
there has caused unforeseen complications. Many members of the Yakye Axa community
have family members buried on the roadside and are loath to leave them behind. A Yakye
Axa woman told researchers in an interview that leaving her father’s bones would mean
“He will never see what he spent so much time fighting and suffering for!”*

The community ultimately reached consensus, recognizing that the purchaser’s
unwillingness to part with the land and the government’s reluctance to compel him
were unlikely to change. The state presented the community with a number of differ-
ent potential sites and leadership chose one based on overflights, as well as site visits
conducted with community members, lawyers, and representatives of state agencies.
A state-provided surveyor and evaluator assessed the price of the land based on its
resources, soil types, and infrastructure. The purchase of the alternative land was com-
pleted in 2012. However, no progress has been made toward transferring legal title of
the new property to the community.?> Moreover, the construction of an “all-weather”
access road, which was an essential condition of the community’s acceptance of the
alternative land, is pending completion by the Ministry of Public Works as of this writ-
ing.® Until that road is completed, the community cannot access the land.

The situation of the Yakye Axa community illustrates the complexity of accepting
alternative land as a remedy. Community members recognize that their choice to accept

the new land was in some ways coerced. As one woman said:

They did this to us. The state, the government—they don’t care about us, about
indigenous people. They did this to us and make us suffer. We would never have
taken [the alternative land] but they told us it would be quick and that we’d have
peace. Here we are waiting.... We are still here and people are suffering!+

Monetary Compensation, Damages, and Development Funds

Most positive judgments in land rights cases include monetary damages, allocation
of compensation, and/or the creation of special development funds to recompense
the communities for the loss they have suffered. Yet such compensation is not always
forthcoming. In the case of the Endorois community in Kenya, the African Commission

recommended that the government “pay adequate compensation to the community
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for all the loss suffered,” and “pay royalties to the Endorois from existing economic
activities [on their land].” No compensation payments have been issued so far. The
Endorois currently receive 10 percent of revenue collected from economic activities
involving Lake Bogoria as part of the County Integrated Development Plan, which
distributes resources to all communities in the county.®s The county government has
explicitly described these distributions as separate from the African Commission’s
recommendation.

In contrast to the Endorois’ wait for compensation, in Malaysia the Sagong bin
Tasi families received cash compensation in accordance with the Land Acquisition Act
1960.%¢ Through an amicable settlement reached in 2010, the federal government paid
the 23 families RM6.5 million (US$1.6 million) in a lump sum, in addition to the com-
pensation for the loss of dwellings and crops they received when they were dispossessed
of their land. Ilam Senin, chairman of the Sagong bin Tasi’s Village Development and
Security Committee, highlighted the positive changes in the community stemming
from these funds. “The biggest change would be in terms of infrastructure; there are
now more houses that have been built,” he said in an interview. “This could have never
been built if [the Sagong bin Tasi] had accepted the government’s [initial] offer.... There
has been an increase in cars bought by members of the community. The monies have
also been used to help fund children’s education—but only a few, not many. We have
also kept a community trust fund.”®

Community trusts are not always created by the community itself; in one of the
Malaysian cases, the trust was created by the government, following a court order. In
the case of Adong Kuwau, the Jakun-Orang Asli in Johor were awarded a sum of RM26.5
million (US$6.6 million) in 1997 for “loss of livelihood” because the state had denied
them access to 53,000 acres of forest.®® Because the calculation for the compensation
was based in part on providing an alternative income for the 52 dispossessed families
for the next 25 years, the court ordered the state to place RM22 million (US$5.5 mil-
lion) in a trust fund for the community. The judgment calls for the families to receive
a monthly sum of RMgoo (US$225), to be paid from interest on the principal. After 25
years, a new court order will be required to decide what to do with the principal.

Strategic litigation in Paraguay has also resulted in shared community resources. In
the IACtHR rulings, the court judged that the state should make a payment for the mate-
rial damages that the communities suffered, and for all of the costs and related expenses
of the proceedings. With this fund, the Xdkmok Kasek community has purchased a small
cattle herd and a community vehicle. The acquisition of these goods was based on a com-
munity decision to invest some of those funds collectively. The remainder was divided
accordingly among the victims to whom the funds corresponded. Members of the Xakmok
Kasek community said that the Sawhoyamaxa and Yakye Axa had not received any lasting

beneficial material impact from the individual distribution of such payments and that this
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influenced their decision to use their funds to benefit the community broadly.? Through
a long process of negotiation, the community of Xdkmok Kasek decided to purchase 1o
cows to start a small community herd and a truck that would serve their transportation
needs, including the need to travel to emergency health services, which are not nearby.
In the three cases concerning Paraguay, the IACtHR has ordered the government
to create development funds for the communities. While these measures appear to have
promise in terms of their likelihood of materially benefiting members of the commu-
nity, the management of these funds has become problematic. The government’s annual
reports to the IACtHR regarding the funds awarded the Sawhoyamaxa community, for
example, clearly reveal vulnerability to misappropriation, corruption, and embezzle-
ment.9° For example, the government agency INDI, not the Sawhoyamaxa, received part
of the development fund within its 2015 budget. Members of the Yakye Axa and Xakmok

Kasek communities have also expressed concern about state misappropriation of funds.

Employment, Food, Healthcare, and Other Sources of Livelihood

The lack of access to their traditional land and the poor living conditions communities
endure while fighting for restoration frequently leave them without resources. There-
fore their litigation may seek access to essential services such as water, food, healthcare,
education, and employment opportunities. Hence the outcome of litigation can have a
powerful impact on these rights.o

In Kenya, the Endorois gained some access to the lake in their ancestral land
through litigation; they need not pay the entrance fees the general public must pay to
enter the reserve. About 100 families also reside within the reserve’s boundaries. The
lake is not fenced, so the Endorois graze their cattle freely. The Baringo County govern-
ment and the community jointly oversee the grazing.

In the three cases in Paraguay, the court ordered the government to deliver basic
goods and services as long as the communities remained landless. Our research sug-
gests the state often fails to fulfill this order in a timely manner. The Servicio Nacional
de Emergencia has a responsibility to deliver monthly food rations to the Sawhoyamaxa.
Community members describe inadequate, sporadic deliveries of poor quality food. The
Yakye Axa lack access to health services, clean and reliable drinking water, education,
employment opportunities, and basic safety, as a highway bisects the community.9* In
probably the best outcome of these types of orders, the IACtHR ordered the state to
establish a permanent healthcare facility with medicine and equipment necessary for
adequate healthcare for the Xakmok Kasek community.” While the facility has been
constructed and supplied with medical equipment and medicine, it lacks medical staff

on a regular basis.o
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Beyond sustenance, health, water, and safety, a positive ruling can have some
important consequences for community members’ employment. In Kenya, the African
Commission has called on the government to ensure that the Endorois benefit from
employment opportunities within the reserve. Out of the more than 4o staff currently
employed at Lake Bogoria, about 50 percent are from the Endorois community. As
the executive officer in charge of tourism for the area noted, “[A]s we develop the new
Lake Bogoria Management Plan, we will factor in the ACHPR Endorois decision as [we]
develop more economic opportunities for the Endorois. This is because until recently
we were not aware [of and did not] properly understand the decision.”%

Losing traditional lands can not only cut off indigenous people from their way of
life, sustenance and water, but it can also cut them off from state and government ser-
vices. In Paraguay, indigenous communities have been unable to vote or receive benefits
from the state due to a lack of official documents. The IACtHR ordered the authorities
to establish a program to document and register members of these communities. In its
implementation report to the court, the state noted that the Department of Identification,
in accordance with the Ministry of Interior and in coordination with the General Direc-
torate of Civil Registrations, had implemented the periodic distribution of documents
to members of the community. However, community members reported that problems
with obtaining new documents persist and that members have had to travel several days
at considerable expense to the capital to receive national identity cards.>® Nonetheless,
many people in the community now have identity documents due to the court’s ruling.

Clearly, the primary goal of strategic litigation for land rights is to win restitution
of the land in question. But frequently this is not possible, and alternative forms of rem-
edy must be found, including monetary compensation. These direct material impacts
are at the core of the litigation described in this study. But there are other material
impacts—which may be less direct but are still quantifiable—that should be accounted
for in assessing the effectiveness of strategic litigation for indigenous peoples’ land

rights. These indirect material impacts are considered in the next section.

B. Indirect Material Impacts

Indirect Monetary Impacts

Litigation on land rights can be protracted and onerous, and the outcome unpredictable.
A positive judgment can result in a sudden and significant influx of financial resources,
but those resources only come at the conclusion of the process, if they come at all.

Meanwhile, indigenous people need resources to sustain them during the litigation
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process. Fortunately, one often overlooked side benefit of engaging in strategic litigation
is increased attention from the outside world to the plight of indigenous peoples. Some
groups have had success in turning that attention into material benefits not directly
related to the litigation itself.

In Paraguay, the Sawhoyamaxa community benefited from the construction of two
small schools on the land they reoccupied, which a Mennonite charitable organization
donated. Yakye Axa community members have received fiberglass tanks for rainwater
catchment that were donated by a local NGO. These indirect material gains came after
the communities went to court.

Kenyan communities have experienced similar indirect benefits. Following the
decision of the African Commission, the Endorois have received several grants from
donors. These include a grant from the Ford Foundation to develop a cultural center
and conduct mapping of Endorois land.9” In 2014, Novozymes, a Danish biotechnology
company, paid the Endorois community KShz2.3 million (US$22,625.86) in royalties for
the use of bio enzymes from Lake Bogoria.?® The payment was not the direct result of
the ACHPR’s decision, but rather the Nagoya Protocol on Access to Genetic Resources
and the Fair and Equitable Sharing of Benefits Arising from their Utilization to the
Convention on Biological Diversity.9 It is an indirect result of the recognition of the
Endorois’ rights over the natural resources over Lake Bogoria.

Although such material benefits are not directly related to their litigation, they
nevertheless assisted the indigenous groups. However, not all indirect material impacts

are positive.

Violence, Harassment, and Unsettling Interpersonal Relationships

The research in Kenya, Malaysia, and Paraguay shows that indigenous peoples often
experience increased violence in the wake of their engagement with courts and tribunals.
Litigation can change power dynamics both within an indigenous group and between
the group and outside actors. In particular, winning a case can have a detrimental impact
on the relationship between indigenous communities and their neighbors, and in their
relationship with private actors who have an interest in indigenous territory. In Paraguay,
members of the indigenous communities said that the litigation exacerbated tensions
in their relationships with private ranchers. Members of the Sawhoyamaxa community
noted a serious deterioration of their living and working conditions after legal claims
were implemented. The fact that the authorities adopted an act ordering expropriation
from the ranchers in 2014, but have not acted on it, created a toxic environment between
the ranchers and the community. Teofilo, one of the Sawhoyamaxa men interviewed for

this study, mentioned that he was afraid to go hunting or fishing in the forest because
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armed personnel were known to ride through it.’>°> A ranch administrator drew his
pistol and pointed it at a community member in 2015, in full view of police, at least 40
community members, the community’s lawyers, and a journalist.”* A context in which
two groups are contesting the same parcel of land inevitably leads to strife. Another

male community leader stated:

The [ranchers] just sit there in the house all day long. They don’t leave anymore,
but they sit and watch. And they have guns and drink. We have demanded that
the state evict them, but they have not done so because they don’t care about
indigenous rights or indigenous lives. Our culture is based on the land and we
will keep fighting until they leave and we can live in peace.”>

The fear of violent and forced eviction is palpable among all three indigenous
communities in Paraguay. It represents a significant harm to each community’s well-
being, sense of security, and long-term welfare. The ever-present fear of forcible removal,
which would devastate community resources, may undermine the groups’ long-term
planning.

Indigenous people in Kenya also describe increases in harassment and confronta-
tions with police and outside actors after they pursued litigation. Land rights activists
from the three indigenous communities in Kenya have been arrested on many occa-
sions.' Their land claims have also been met with violent resistance. The Ogiek have
been evicted over 22 times in East Mau, while Maasai homes in Narasha have been
burned down and their livestock killed by hired assailants who also had police protec-
tion.”*+ One of the principal participants in the Joseph Letuya case, Patrick Kiresoy, suf-
fered sustained harassment because of his involvement. He said of the ordeal, “No one
can be able to compensate me for the loss suffered.”™s

External supporters of the community’s land claims, including lawyers, NGO
supporters, and expert witnesses, also describe facing harassment. Nicholas Bawin Ak
Anggat was the deputy head of the Majlis Adat Istiadat (Customary Laws Council) of
Sarawak when he testified as an expert witness on Iban customs and tenurial rights
in the case of Nor Nyawai in Malaysia.’™® The head of the Majlis Adat Istiadat censured
him for acting as an expert witness “against” the state government. The deputy chief
minister summoned him and asked him to retract his statement in court. He refused,
and lost his job when his contracted term ended.’” In Paraguay, the lawyer and activist
Maria Julia Cabello was punished in a similar manner for her advocacy work on the
Sawhoyamaxa case and subsequent critiques of the Ministry of Justice and Supreme
Court for their handling of the constitutional challenges of the expropriation law.™8

46 MATERIAL IMPACTS



Increased Corruption

Land is valuable and attempts to possess it often attract corruption. The demarcation
of land, titling schemes, and selling or leasing to investors often involve corrupt pro-
cesses.”® Corruption can readily undermine any positive results of litigation. In Para-
guay, former President of INDI Ruben Quesnel embezzled approximately US$700,000
that was intended for the Yakye Axa and Sawhoyamaxa community development funds
in 2013."° In the Yakye Axa and Sawhoyamaxa rulings, the court called for the estab-
lishment of a development program and fund for the communities, consisting of
US$900,000 for the Yakye Axa and US$1,000,000 for the Sawhoyamaxa. Quesnel

embezzled monies from these funds.”™ As Senator Miguel Lépez-Perito notes:

The governmental apparatus is vulnerable to coima [bribes] as we say here, to the
interests of the big [agricultural] producers. This produces a type of complicity
that destabilizes the actions of the state. These are some big challenges that we
are facing and have to face in the future to improve the situation of indigenous
land rights here.... There is a problem of incompetency and a lack of compre-
hension and at times complicit behavior. Because there are cases [where] we can

directly observe the complicity between state actors and different companies.”

The type of collusion and corruption described by the senator is a common form
of impact, however regrettable, resulting from strategic litigation for indigenous peo-
ples’ land rights. While the goal of such litigation is of course to generate positive mate-
rial impacts, it is important to be clear-eyed about the potential for negative material
impacts as well.

Whether positive or negative, material impacts may be limited in scope, primarily
affecting the communities involved in the litigation. But strategic litigation, by defini-
tion, is intended to generate impacts beyond a specific case, including by catalyzing

changes in jurisprudence and government policy, as discussed in the next chapter.
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V. Judicial, Jurisprudential,
Institutional, and Policy Impacts

Strategic litigation for indigenous peoples’ land rights is intended to advance the rights
of, and secure material gains for, the groups engaged in the litigation. But it can also
aim to win broader impacts that ripple outward from the courtroom, affecting jurispru-
dence, state institutions, and government policies. This chapter examines such broader
impacts, starting with a simple but critically important step: the recognition that an

indigenous group’s land rights have been violated.

A. Public Apologies and Recognition of Violations

Strategic litigation for land rights is a relatively recent development, following a long
history of violations of indigenous rights. In this context, an important aspect of litiga-
tion is its declarative value in recognizing the historical wrongs indigenous peoples
have suffered. The IACtHR has noted the importance of official and public apologies
as an important remedy, calling for the Paraguayan government to publicly accept its
role in and responsibility for the violation of indigenous communities’ rights. In the
case of the Sawhoyamaxa community, the IACtHR ruled in 2006 that the state should
publicly accept its role in and responsibility for the violation of the community’s rights
and apologize for those wrongdoings within one year."s But research conducted for this
report found that no community members had any recollection of the state publishing
this information as the ruling required. Similarly, the court has indicated that the state

should admit its wrongs toward the Yakye Axa in the official state newspaper and other
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newspapers with national circulation. The state’s compliance has been limited to the offi-
cial gazette of the Supreme Court and radio broadcasts in Spanish on a station that does
not serve the area where the community lives. Paraguay has ignored entirely the 2010
IACtHR order to publicly acknowledge its violation of the rights of the Xakmok Kasek.

Kenya has not made any official apology for rights violations suffered by the
Endorois. The minister of Lands attended a ceremony to celebrate the Endorois court
victory at which he unveiled a plaque commemorating the decision. The plaque is prom-
inently placed at the entrance of the Lake Bogoria National Reserve, but the government
has not publicly acknowledged the community’s entitlement in any other respect. Delays
by the Ministry of Lands in implementing the decision have fueled skepticism about
the minister’s intentions in attending the ceremony. In general, community members
felt the minister’s attendance at their ceremony was an isolated incident rather than an
official recognition of their rights. However, Kenya’s Truth, Justice and Reconciliation
Commission (TJRC) has publicly acknowledged the state’s failure to fully implement
the ACHPR’s ruling, which represents a small victory for the Endorois."+ Based on its
mandate to address historical injustices, the TJRC has acknowledged the importance
of land rights for indigenous peoples.”™s The TJRC’s 2013 report concluded that Kenya’s
sustained refusal to implement judgments in favor of indigenous peoples “has con-
sistently undermined minority groups’ confidence in the ability of the Kenyan justice
system to deliver substantive equality.”"

In Malaysia, litigation to restore customary land to the Orang Asal has played a
role in prompting the Human Rights Commission of Malaysia to undertake an official
national inquiry into the land rights of the Orang Asal/Orang Asli. But there is no general
government policy of acknowledging violations indigenous peoples have experienced.

Ooverall, litigation has had a limited impact in securing formal apologies from
the authorities. Even those judgments that explicitly require apologies do not always
achieve them. Fortunately, another branch of government, the judiciary, may be more
willing to acknowledge land rights violations, as noted in the next section.

B. Impacts on Jurisprudence and the Legal Profession

Jurisprudence

In Malaysia, litigation has played an important role in establishing jurisprudence that
recognizes indigenous customary rights. The Nor Anak Nyawai judgment not only
clearly established the legal status of native customary rights; it also had a significant

impact on subsequent jurisprudence.”” The situation in Malaysia shows that litigation
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can support the legal recognition of indigenous peoples’ land rights. Litigation can have
a very significant impact not only for the applicants in these cases, but also broadly for
all indigenous communities. The Sagong bin Tasi litigation achieved recognition that
indigenous customary land rights have the same legal value as full ownership or title
to the land.

However, there are risks inherent in solely relying on judicial pronouncements
to advance indigenous territorial rights. In affirming the land rights of indigenous
peoples, the High Court of Malaysia also observed that proprietary interest in the land
of the Orang Asli was geographically limited to areas forming part of their settlement.”®
Likewise, in Nor Anak Nyawai, the court permitted serious limitations to indigenous
rights over their ancestral territory by questioning the “vastness” of the Orang Asli’s
hunting and foraging areas.”® In another case, a court restricted hunting and foraging
to those areas where the community had established a degree of occupational control.’°
Evidentiary difficulties and uncertainties in the law resulting from judicial misinterpre-
tation have at times stymied effective outcomes for indigenous rights. As See Chee How,
a leading lawyer on native customary rights in Sarawak, notes:

What was pronounced by the courts remains very vague. Each case still needs to
be litigated in the courts. There are questions on evidence, the existence of rights,
and of facts. So in that sense, I think we have not made much headway because
each case still needs to be litigated at the High Court, to the Court of Appeal, and
the Federal Court.™

Hence, while Malaysia offers a vivid illustration of the potential beneficial impact
of litigation as a platform to support the recognition of land rights, it also shows the
potential drawbacks and limitations of overreliance on a jurisprudential approach. Rely-
ing on jurisprudential precedent means that any court-imposed limitation to land rights
in one specific case could undermine the broader protection of land rights across a
whole jurisdiction. Litigation is inherently more fragile than statutory recognition would
be and subject to restrictive and circumstantial legal interpretations. Indeed, examples
in all three countries examined here show that winning in court can lead to new litiga-
tion against a decision.

Closely connected to this limitation is that litigation can create precedents that
threaten earlier gains. As Bob Manolan, an Orang Asli activist in Malaysia, notes, such
outcomes can come from “evidential problems.”**> Shadrack Omondi, the executive
director of the NGO Resource Conflict Institute (RECONCILE) in Kenya described
strategic litigation as a double-edged sword.”> While a win may lead to securing land
rights not only for the community involved in the litigation but also other indigenous
communities, he notes that:
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Losing a community land rights case and therefore setting a negative precedent
could be a disaster to indigenous communities’ land rights. A community or legal
team has to be very careful with the public interest litigation case it takes to court
and the research that goes into such cases. A negative precedent will close that

route for indigenous peoples’ land claims.™4

Effects on Future Cases

In each of the three countries studied here, the first winning case clearly encouraged
subsequent litigation. The Endorois case set a precedent as the first community land
rights case that the African Commission decided. Following it, the Ogiek community
also started a case before the African regional human rights system. In the case of the
Maasai in Narasha (Joseph Kashau Ololkuo & 6 others v. Ngati Farmers Co-operative Society
Ltd [2011] eKLR), the court’s decision noted the role of an earlier case: “it would appear
to the Court that the success of the earlier suit provided the impetus and resolve to
claim the remainder of the land owned by the Ngati farmers cooperative society” (italics
original).’» This suggests that communities may see the benefits and potential power
of litigation, even where implementation is poor.

However, just as successful litigation by one indigenous group may spur litiga-
tion by other indigenous communities, it can also bring about counter-litigation by the
current land holders. For example, in Kenya, following the 2014 ruling in the Joseph
Letuya case, the National Land Commission initiated a process of resettling the Ogiek
of East Mau. However, another community in that area legally challenged the resettle-
ment, and the process is currently stalled while other interest groups continue to occupy
the Ogiek territory.’2® Similarly, ranchers in Paraguay challenged the constitutionality of
the land expropriation order in the Sawhoyamaxa decision. While the Supreme Court
rejected the ranchers’ claim in 2015, the case nonetheless held up implementation of
the Sawhoyamaxa decision. Similarly, as of this writing, an appellate court is entertain-
ing the landowner’s demand that the state reassess the value of the land before he will

accept payment and transfer title to the community.

Impacts on the Legal Profession

Precedents set through strategic litigation for indigenous peoples’ land rights tend to
affect how indigenous peoples, their supportive organizations, and their legal teams

engage in subsequent litigation and how judges decide follow-on cases. Litigating
indigenous peoples’ land rights requires an extremely high level of comparative legal
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analysis, and comparative elements affect most legal decisions. The Malaysia cases in
particular reflect the influence of precedents in Canada, Australia, and New Zealand.
Therefore litigation can have an impact on the legal profession on a global scale. Both
judges and lawyers learn about land rights cases from cases in other jurisdictions and
use cases from across the globe to support their legal reasoning.

Evidence shows that precedents can affect not only judges, but also lawyers and
potential plaintiffs. See Chee How, the litigator in Malaysia, said:

I think the biggest impact for this litigation from my experience is that people’s
awareness has increased. The most important thing is awareness building and pub-
lic education.... The biggest changes are in the perception of the courts or the judges

towards NCR claims, and also in the companies and other lawyers involved.””

When it comes to indigenous land rights cases, lawyers’ awareness of relevant
precedents varies considerably depending on jurisdiction; the educating influence of
litigation could certainly be greater than it is.

Unfortunately, the cases this report has addressed in Kenya and Paraguay do not
support a theory of learning impact on the legal profession. In both countries, the deci-
sions were made at regional levels rather than at national levels. There is no evidence the
cases had a direct impact on national jurisprudence in either country or on the knowledge
of lawyers and judges in either country. The IACtHR rulings finding violations of rights
in Paraguay did have an impact on the subsequent jurisprudence of that regional court.
However, so far these cases have not had any direct impact on domestic jurisprudence
in Paraguay. Interviews conducted for this report suggest that most lawyers in Paraguay
have not studied the indigenous land rights cases. Mirta Periera, a former employee of
Tierraviva who supports indigenous rights in Paraguay, said that she is familiar with the
content of the cases involving indigenous rights, but that many lawyers in the country
only know they exist but are generallly not familiar with the content.’2®

In Kenya, interviews also demonstrated a general lack of in-depth understanding
of community land rights on the part of judges and magistrates. The 2015 ruling in the
case of James Kaptipin v. Director of Forests exemplifies the judiciary’s lack of compre-
hension of the jurisprudence regarding indigenous peoples’ land rights. In this case,
Justice Obaga stated:

I am aware that the Government is making efforts to re-settle people removed
from forests such as Mau forest.... For the sake of protection of the environment
for present and the future generations, Kapolet forest should not be carved out
for settlement of the Sengwer community. It is on this basis that I find that this

petition cannot succeed.’®
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Justice Obaga’s decision does not recognize international and comparative legal
jurisprudence linking indigenous land rights and environmental protection, which has
been established since the Endorois decision.

In another case, in its 2015 decision in the case of Simion Swakey Ole Kaapei v. Com-
missioner of Lands, the High Court of Kenya referred to and relied on the Endorois decision
but misinterpreted it. In spite of established interpretations of Endorois, the judges ruled
that the term “indigenous peoples” could apply to nearly anyone in the country, and that
therefore it had no legal bearing on the issue at hand. The decision was actually unusual
in that it referenced Endorois at all. Lawyers in Kenya have failed to present arguments
based on the precedent, and law schools in Kenya do not teach the decision, although this

Kenyan case is well-known and taught in law schools across the globe.’°

C. Impacts on Statutes, Legislation, and Policies

Neither Paraguay nor Malaysia has changed its legal framework in positive ways fol-
lowing cases that affirm indigenous peoples’ land rights. In 2010, the IACtHR actually
ruled that Paraguay should create an “internal legal framework...that outlines the legis-
lative and administrative means to guarantee the effective and necessary processes that
will allow indigenous peoples to gain private property” within two years of the Xdkmok
Kdsek ruling. Seven years later, as of this writing, no legislative changes have ensued
concerning indigenous rights in Paraguay.™" As the UN special rapporteur on the Rights
of Indigenous Peoples noted in her 2015 report on the situation in Paraguay, “[T]he legal
framework suffers from conceptual shortcomings, as it characterizes land as no more
than a productive resource without taking into account traditional land uses and the
cultural and spiritual values that indigenous peoples associate with the land.”s?

In Malaysia, legislative consequences of strategic litigation for indigenous land
rights have been negative. Twenty years of successful cases have failed to generate posi-
tive executive or legislative action. In fact, the government has consistently attempted
to reverse or, alternatively, narrow the scope of these legal pronouncements through
legislative amendments narrowing the possibilities of litigation. After the High Court
decision in Nor Nyawai, the Sarawak state government attempted to limit the ways in
which indigenous peoples can acquire native customary rights.’® The Sarawak Land
Surveyors Bill 2001, which was introduced following the Nor Nyawai ruling, disallows
the use of community maps in courts. It requires a map by a licensed surveyor to show
the delimitation of the boundaries of any land, including state land and any land held
under native customary rights. Nicholas Mujah, an indigenous rights activist in Sar-
awak, described such changes as a serious impediment to future cases.B+ He saw the
changes that followed the Nor Nyawai ruling as uniformly negative.
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Kenya is the only country among the focal countries that has improved its
legal framework governing community land rights since the rulings described
here. The 2010 Constitution of Kenya, the Land Act 2012, the Community Land Act 2010,
and other legislation represent significant changes in favor of indigenous communities’
claims to their ancestral land. While it is difficult to establish causation, individual activ-
ists from both the Endorois and the Ogiek communities pushed for the inclusion of
principles established by their successful litigation and had direct involvement in drafting
the new Constitution and ensuing legislation. At a minimum, it appears the litigation

contributed to the country’s reform of its legal framework on land rights.

D. Impacts on Administrative Rules and Institutions

Establishment of Specific Institutions in Charge of Implementation

Litigation can have a significant institutional impact, including in the establishment of
specific institutions in charge of implementing court decisions. Kenya, Malaysia, and
Paraguay have all established new institutions in charge of dealing with land rights fol-
lowing a victory in court. For instance, the Sagong bin Tasi case from Malaysia provided
the impetus for significant impacts and changes in the way the state government of
Selangor treats land rights. Following the case, the state took proactive steps to secure
Orang Asli land rights by establishing the indigenous-led Badan Bertindak Tanah Orang
Asli Selangor (Selangor Orang Asli Land Task Force). This task force was established
after a series of consultations with the Orang Asli and other interest groups. It consists
of Orang Asli members and has a responsibility to protect and publicly record all Orang
Asli areas in the state as Orang Asli reserves.’°

In Paraguay, the government established a special institution in charge of support-
ing the implementation of international rulings. The Inter-institutional Commission
Responsible for the Execution of Necessary Actions for Compliance with International
Rulings and Recommendations (Comisién Interinstitutional responsible de la ejecucion
de las acciones necesarias para el Cumplimiento de las Sentencisas y recomendaciones
Internacionales, CICSI) was a direct response to various international rulings, rather
than to strategic litigation, but Paraguay’s multiple losses in many indigenous cases
played a role in its creation.’” Since its establishment, CICSI has been in charge of
reporting progress regarding implementation of the judgments to the IACtHR. The cre-
ation of CICSI is significant, although it has had very little impact in terms of concrete
steps toward implementation. But its creation may yet reflect a change in the govern-

ment’s attitude toward complying with international rulings.
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In Kenya, the government created a task force for the implementation of
the ACHPR’s recommendations following the Endorois case in September 2014. How-
ever, it was set up only to “study” implementation, “provide guidance on the political,
security and economic implications of the Decision” and “examine the potential envi-
ronmental impacts on Lake Bogoria and the surrounding area because of the implemen-
tation.”s® It has no funds to support implementation.° The task force does not include
members of the community and it has no obligation to consult with the Endorois
Welfare Council (EWC), or any Endorois representative.'«® The task force’s mandate
ended in September 2015 without addressing Endorois land rights issues.™

Collateral Institutional Developments

All three focal countries saw collateral institutional developments following litigation,
in which institutions that had not previously engaged with indigenous peoples’ rights
expanded their mandates to include land rights. The Letuya ruling specifically called on
Kenya’s National Land Commission to address the issue of resettlement. The head of

the commission, Commissioner Clement Lenashuru, said in an interview:

Implementation is a process rather than an event. The government must be seen
to be taking action towards implementing court decisions. The environment for
implementation is complex. Communities may have differences, resources are
required, and implementation of court decisions like the Endorois decision, must

also be looked at against other national concerns.™+?

The commissioner here seems to envision the commission engaging with indig-
enous peoples’ land rights beyond the implementation of the Endorois decision. From
this perspective, litigation can play a positive role in pushing national human rights
institutions to engage with indigenous land rights. Similarly, in Malaysia, the number
of cases on land rights played a role in pushing the Human Rights Commission of
Malaysia to conduct its first ever national inquiry focusing on indigenous peoples’ land
rights. Litigation may also have led the Paraguayan Senate to create a Commission on
Indigenous Peoples in 2013.

The impact of strategic litigation can also be seen on international institutions. For
example, the African Commission’s positive ruling regarding the rights of the Endorois
has spurred the involvement of the UN special rapporteur on the Rights of Indigenous
Peoples. The case also precipitated Kenya’s involvement in the African Commission.
The commission informed the government that it would decide the case ex parte if
Kenya did not participate. In response, a high-level delegation that included the minister
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of justice and attorney general attended the commission’s session deliberating the case,
and Kenya has participated in subsequent sessions in relation to other cases. Strategic
litigation can also have some impact on the funding policies of financial institutions
such as the World Bank. Edward Dwumfour, a senior environmental specialist at the
World Bank, acknowledged the role of courts and other human rights mechanisms in
determining the standards to which the World Bank holds borrower countries.™
These changes in jurisprudence, government policy, and institutional behavior
illustrate how the impacts of strategic litigation can radiate beyond the affected com-
munities to influence lawyers, judges, and officials. This influence can result in quan-
tifiable changes, such as revised jurisprudence and the creation of new institutions. But
strategic litigation can also generate less quantifiable changes in attitudes and behav-

iors, as explored in the next chapter.
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V. Impacts on Attitudes and
Behaviors

While the immediate goal of strategic litigation may be a positive court judgment, and
the secondary goal may be more far-reaching changes in policy and jurisprudence, there
are also ancillary goals of strategic litigation, including changes in attitude, perceptions,
and behaviors. Such impacts may affect the community involved in the litigation, or
may have a broader influence on attitudes held by the public, civil society, government,
and even private individuals and corporations. That such impacts are difficult to mea-

sure does not make them any less significant.

A. Impacts on Communities

Legal and Political Empowerment

Members of the communities studied in this research indicated that litigation gave
them a sense of empowerment. For example, Charles Kamuren, of the Endorois Welfare
Council (EWC), said “the Endorois case has injected the community with a lot hope and
determination. The community now believes they exist and they have a future. The case
gave them psychological healing.”4 Wilson Kipkazi, the current executive director of
EWC, and Jimmy Karatu, a member of the EWC board, expressed similar sentiments.
As Kipkazi said, “Community members have learned the importance of being proactive

not only in community struggles but also in their personal struggles. The victory has
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motivated many young Endorois to go school after observing how their professionals
came together and organized around the case.”#® Kamuren noted that members of
the community are now more confident in pursuing different economic activities.'+”
Shadrack Omondi of the NGO RECONCILE agrees: “When the community wins a land
case, it has a motivational impact.”48

In Malaysia, Bob Manolan, an Orang Asli activist, noted that the Sagong bin Tasi
litigation greatly improved awareness among the Orang Asli of their land rights. He
said the community had become “braver,” that it had put aside writing letters to the
government pleading for their rights in favor of forming NGOs and creating “organized
dialogues to spread awareness on their land rights.”™9

In Paraguay, indigenous interviewees were keenly aware that they have rights
associated with the rulings, suggesting rulings have provided a sense of empowerment.
Numerous people in the Sawhoyamaxa and Xakmok Kasek communities also cited the
rulings in their favor as encouraging them to reoccupy their land prior to the state’s full
compliance with the decisions. Protest banners frequently reference IACtHR rulings in
Paraguay. Interviewees from civil society organizations, local media outlets, and local
officials mentioned that other communities that have not been involved in cases prob-
ably do not have the same sense of confidence and empowerment.’s°

Attributing empowerment to litigation specifically is difficult when communities
might also experience empowerment through public protests, re-occupation of land,
and other community actions. Hence the impact on the community’s sense of empow-
erment has to be placed within this overall dynamic. However, interviewees did single
out litigation specifically as a source of confidence and belief. Moreover, the fact that
many communities have been involved in capacity building programs as part of the
process of litigation may contribute to their sense of empowerment.’

Cultural Regeneration and Historical Documentation

Litigation often requires indigenous communities to present in court their historical,
cultural, social, and religious precepts. This process may have positive effects beyond
the courtroom in terms of re-generating the cultural pride of the communities. The
Endorois, for example, developed material and immaterial loss reports to substantiate
their claims for compensation. This documentation became an important vehicle to
capture the Endorois’ cultural heritage. This effort is now visible and accessible to the
community in its cultural center, which displays a map the community developed to
record its usage of the land.

Mapping requires communities to collectively gather evidence about their interac-
tion with their ancestral land, including cultural, social, and economic elements. Elders
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in particular may have an important role in this process. Nicholas Mujah in Malaysia

highlighted the mapping process as one way to measure the impact of strategic litigation:

Strategic litigation is also important to the communities, because it makes the
community document their customary claims, which is very good because the
community are [knowledgeable] about their communal boundary, land use, [and]
location of important landmarks such as burial grounds. Documentation is good

for the community’s future as it can be a tool for dispute resolution.’s

Activists expressed similar sentiments in both Paraguay and Kenya, and mapping
of ancestral land is a common aspect of indigenous communities’ engagement in litiga-
tion across the globe.

Resettlement on ancestral land delivers many benefits, including cultural regen-
eration. Ignacia of the Xdkmok Kasek community in Paraguay described with evident
pleasure the “sweet potatoes, passion fruit, and flowers” she grows in the “really good”
soil of her ancestral land, as well as the plants she gathers from the forest and the
animals and fish it provides. She concluded, “Here we live better and we are at peace
because this is our land and we have come back.”’ss

The forced displacement of the community was a leading factor in the loss of cul-
tural norms and practices, especially language.’s* The vast majority of people in all three
communities speak Guarani, not Enxet Sur or Sanapana (their ancestral languages).
Many of the interviewed community members mentioned, however, that some people
began speaking Enxet again after they reoccupied their ancestral land. The traditional
dances and ceremonies the community had abandoned, as well as the practice of sha-
manism, after their displacement have begun to resurge. Resettlement has led to the
preservation of indigenous culture, traditions, and identity and a special connection
with the land that justifies their land claims.™s

Community Cohesion, Gender Relations, and Leadership

Engaging with litigation often results in a restructuring of, or at least a renewed focus
on, the communities’ decision-making structures and leadership. Engaging with
legal proceedings requires efficient collective decision-making mechanisms. Existing
decision-making structures are usually based on ancestral and customary structures,
which may not be compatible with bringing litigation. The Endorois created the EWC
to organize the community fight for their land rights.® It became a formal NGO after
the African Commission recommended that the government accede to a longstanding
application and register it. The EWC has become the main body for decision making
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within the community. The community now has an implementation committee, a ben-
efit sharing committee, a Lake Bogoria management committee, and a draft community
decision-making code so that the community can benefit from the outcome of exploita-
tion of resources based on their land.

To the extent that engaging in strategic litigation may replace a community’s
traditional decision-making processes with more contemporary structures (such as the
creation of an NGO), one might expect a similar disruption of traditional gender roles.
However, our specific enquiry into this possible impact of litigation revealed minimal
effects. In Paraguay, for example, women have played a key role in community meetings
and planning around the cases. But there is no information on the long term effects of
such engagement on gender dynamics. In Kenya, Christine Kandie is a woman’s repre-
sentative on the EWC, but she suggested that while women have gained some decision-
making power, they have also continued to devote most of their energy to caring for
their children, livestock, and homes. The EWC, together with the human rights NGO
ESCR-Net, is developing a program specifically targeting Endorois women’s develop-
ment. Daniela Ikawa from ESCR-Net, who is involved in supporting post-litigation work
with the Endorois, noted: “The Endorois case was won on the basis of international
human rights law. Its implementation must therefore follow the norms of international
human rights law that include the rights of women.”” This suggests that the legal rul-
ing provides a supportive environment for a more inclusive and equitable approach to
gender relations in this community.

Yet schisms can occur within communities because of litigation. By their nature
legal proceedings require leaders to take a decisive role, beginning with when they put
their name to the case. The impacts on the leaders of each community who pushed the
litigation forward in the name of the community could be significant. These representa-
tives become the face of the litigation in the public eye. Winning a case could require
these representatives to travel extensively, attend official high level meetings, and be
exposed to public debates. In Kenya, Endorois and Ogiek leaders are regularly invited
to participate in processes ostensibly geared towards securing their communities’ land
rights and other governmental processes. They have also traveled across the region to
meet other communities and share their experiences with them. These kinds of distinc-

tion can be a burden and complicate their relationship to others in their communities.

Disillusionment and Disempowerment
Strategic litigation can be a long process with an uncertain outcome, and the long

periods of waiting and uncertainty associated with it can have negative effects. Inter-

viewees in both Paraguay and Kenya said that delayed implementation created a sense
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of disillusion in their communities. They described how winning a judgment in their
favor raised hopes for immediate change, but their communities experienced disap-
pointment and disillusionment when authorities failed to implement the judgments.
A 25-year-old member of the Yakye Axa community, Belfio Gomez Benitez, said that
living on the side of the road waiting for the government to create an access road is tan-
tamount to “living in jail.”s® Similarly, Jennifer Koinante and Wilson Kipkazi, members
of the Endorois community, described the strategic litigation as meaningless without
implementation.”® The Endorois describe this as demotivating, and many of the elders
involved in the case fear they will die before they enjoy the fruits of their hard work.
Some young people in all three of the concerned communities in Kenya feel that their
elders have wasted their time on the lawsuits.

In Malaysia, members of the Orang Asli community described a particular pitfall
of engaging with the adversarial civil court system, which they describe as potentially
incompatible with indigenous worldviews. Orang Asli witnesses usually perform poorly
on the witness stand, regardless of expert preparation. Their customary conflict resolu-
tion systems (bicaraq) involve seeking the truth of the dispute rather than the adver-
sarial method adopted by the courts. The use of English as the language of the court
also puts them at a disadvantage. The members of the Imahit community highlighted

this problem as well.'*

B. Media and Public Awareness

In most countries around the world, indigenous peoples face high levels of discrimina-
tion and racism. Strategic litigation for indigenous peoples’ land rights represents a
form of interaction between indigenous communities and majority communities, and
as such has the potential to either reduce or reinforce this discrimination and racism.
In particular, the way indigenous peoples and their campaigns are portrayed in the
media can either win sympathy for their cause or worsen negative stereotypes. However,
research conducted for this report finds that media coverage of the litigation has been
limited and has had little discernable impact on public perceptions.

In Kenya, national and local media have covered the Endorois ruling; our research
finds some of the coverage positive and some of it negative.’®> The Daily Nation hailed
the decision as “a major legal precedent,” describing it as the first recognition in Africa
of “indigenous peoples’ rights over traditionally owned land and their right to develop-
ment.” But the paper also described the decision as potentially leading to “a flood of
suits against forced acquisition of land by the government and its agencies including

local authorities, Railways Corporation, Kenya Wildlife Service and the military.”%
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In Malaysia, litigation resulted in greater awareness of Orang Asal land rights
among the media, resulting in more coverage and a better understanding of the issues
at stake. For example, the logging blockade by the Temiar-Orang Asli in the state of
Kelantan at the end of 2016 garnered attention from both the mainstream and online
media. Several media teams entered the area to report on the situation, in which loggers
committed violence against protesters. The media interest continued when the authori-
ties destroyed the blockades and when the Orang Asli rebuilt them, citing the legal
judgments in their favor. The media coverage expressed empathy for Orang Asli rights
in connection with the event, and a former court of appeal judge publicly condemned
the destruction of the blockades as a violation of case law.!%4

In Paraguay, various news outlets regularly cover indigenous issues. Much of the
coverage in the media centers on three themes: protests by indigenous peoples in the
capital city, the living conditions of indigenous peoples, and special interest articles
that focus on indigenous peoples’ cultural practices and festivals. Such coverage can be
positive in tone, or, as the UN special rapporteur on Indigenous Issues noted in 2015,
reflective of “a deep-rooted racist attitude towards indigenous peoples.”'® The three
indigenous communities concerned in litigation live in remote areas, quite far from
the nearest non-indigenous communities, which limits mainstream media coverage
and blunts broader awareness of the litigation. Interviews confirmed that few people
in Paraguay know about litigation to restore land rights to indigenous communities.
The greatest coverage of the rulings has been in media outlets that are aligned with
indigenous issues, particularly Radio Pa’i Puku. Radio Pa’i Puku has been covering
indigenous issues in the Chaco for 20 years. It has provided coverage and a forum for
indigenous peoples from each IACtHR claimant community to discuss their issues and
the progression (or lack thereof) of the cases. According to radio station representatives,
the TACtHR rulings have played an important role in validating the concerns of indig-
enous peoples and bringing the issue of indigenous rights to a much broader audience,
within and outside of Paraguay.’®® However, they noted that the mainstream media in
general—and radio in particular—have not changed their attitudes and behaviors as a

result of the rulings.
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C. Impacts on Civil Society Strategy

Impacts on Litigators

The long-term process of strategic litigation has an impact on the litigators them-
selves, in their relationship with the communities they represent, and on the way they
approach advocacy and legal work on indigenous rights. Several litigators have indicated
that engaging in litigation with indigenous communities constituted a “crash course”
on indigenous rights and working with communities.

The main litigators who worked on the Paraguay cases described the cases as eye-
opening and educational. *7 They noted they had experienced a significant broadening
and deepening of their legal knowledge and their ability to advocate in support of both
human and indigenous rights within Paraguay and beyond. They also noted that they
had expended enormous effort, time commitment, and financial resources in litigating
the cases and that the communities they represented had as well. The cases raised the
profile of their employer, the NGO Tierraviva. They have gained enormous international
credibility and have been involved in subsequent cases. Juan Carlos Yuste of Diakonia
(which is a key funder of Tierraviva) mentioned that the rulings provided an important
tool to attract donations and funding to support the organization’s ongoing legal efforts
in relation to these cases and communities.’®®

Another impact on the litigators relates to their long-term involvement. When
implementation is lacking, litigators have remained engaged in the cases, seeking ways
to advocate for implementation. Working with communities, they have shown great
creativity in adopting new approaches to enhance the engagement of authorities with
the rulings. In Kenya, lawyers from Minority Rights Group (MRG) worked with the
community to create the pressure that led to the establishment of the implementation
taskforce. MRG has worked with the EWC to develop an independent Lake Bogoria
Management Plan process, part of a three-pronged strategy to support the long-term
implementation of the decision. Though the management plan in itself would not give
the community legal ownership, it will support the community’s claim for legal recogni-
tion and illustrate how it can be integrated into the new Community Land Act. Similarly,
in Paraguay, Tierraviva has worked with all three communities to develop a law that
will provide the government guidance on administering and delivering the community
development funds. These post-decision strategies illustrate a long-term engagement

between the litigators or the supportive civil society and the communities.
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Impacts on Other Civil Society Actors

Litigation can have a positive impact by engaging civil society actors who might not
have supported indigenous land rights previously. In Kenya, RECONCILE, an NGO
working on economic and social rights, started to support both the Endorois and Ogiek
cases through local advocacy. The organization uses the legal principles established in
precedents such as the Endorois judgment to influence policy and law formulation pro-
cesses.’® Similarly, the Kenya Land Alliance has produced hard copies of the Endorois
decision for circulation.”7? Paraguay has a long tradition of civil society support for
indigenous peoples, commonly labeled as indigenista.” This movement in support of
indigenous rights has been active since the 1960s.7> While the movement’s support
for indigenous communities long precedes the litigation examined here, it appears that
the positive rulings of the IACtHR have created a new momentum for the movement,
notably by attracting the attention of larger international NGOs. Amnesty International
started a campaign entitled “Hacer Visible lo Invisible” (Make the Invisible Visible) in
coordination with Tierraviva and each claimant community has focused on raising
awareness in an effort to build public support and induce the authorities to comply with
the rulings. This campaign was largely focused on making an impact in Paraguay, but
Amnesty International also circulated it internationally among its network of support-
ers. The campaign involved photo exhibits with images captured by community mem-
bers to illustrate their living conditions, fine art renditions of people’s lives, community
leaders speaking at concerts by international music groups interested in their cause,
and numerous public events designed to inform non-indigenous Paraguayans about the
situation. The NGOs Cultural Survival and ESCR-Net also engaged with the communi-
ties to support the post-litigation implementation phase by publishing and circulating
information about the cases on their respective websites and to their constituencies.
Litigation also affected the approach of a regional indigenous organization in
Paraguay, the Coordinador de Lideres Indigenas del Bajo Chaco (the Coordinator of Indig-
enous Leaders from Lower Chaco), which represents over 50 indigenous communities
in the region. This pan-indigenous organization has supported the three communities
in their efforts to promote implementation of the rulings. The group’s engagement
has increased awareness of the litigation among other indigenous groups not directly
involved in it. Notably, they have been educated in three areas: (1) that the IACtHR exists
and can support indigenous rights (to a degree); (2) that the rulings exist and have been
made as a means of admonishing the state; (3) that indigenous peoples have avenues
to gain support for their claims. These are all significant, and show how the impacts of

strategic litigation can affect even those groups not directly involved in it.
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D. Impacts on Policy Makers and State Officials

In general, policy makers and government officials are far removed—both literally and
metaphorically—from the day-to-day lives of indigenous peoples. To assess the potential
impact of the litigation on policy makers, the study focused on investigating: (1) their
awareness, knowledge, and comprehension of the cases and issues at hand; and (2) the
effect of this understanding on their behavior.

In Kenya, the primary engagement of public officials with the cases has been
through task forces charged with duties related to implementation. The EWC has
regularly engaged with the solicitor-general and other public authorities, notably the
minister for Lands and the Kenya National Commission on Human Rights, since the
decision in the Endorois case, and the latter has played an important role in monitor-
ing and advocating for implementation. Our interviews suggest that awareness of the
case among government officials is significant, although it does not always translate
into political action.

In Paraguay, the research has demonstrated a very limited impact on policy mak-

ers’ comprehension and awareness of the issues. As Senator Lopez-Perito notes:

We have some non-governmental organizations that work very closely with [indig-
enous communities] and their work has repercussions, but those repercussions
are greater outside of Paraguay than inside the country. Because I think there is
still little awareness about the significance of these cases in Paraguay today.””s

In general, it appears that the litigation has not resulted in any meaningful changes
in the actions of policy makers in Paraguay. The research also indicates a very high level
of incomprehension, lack of knowledge, and bias against indigenous peoples among
officials working in public institutions. One anonymous source who does not identify as
indigenous, who works for INDI, describes facing discrimination as someone who works
with indigenous Paraguayans, describing jeers such as, “[Wlhy would you work with the
Indians, they are dirty, lazy, and only want to take from us [non-indigenous Paraguayans].
It would be better if they didn’t exist so we wouldn’t have to see them here begging in
Asuncién. You should be ashamed to work with them!”7# This source reported that rac-
ism is prevalent within many high-level officials, who openly use disparaging terms in
meetings and treat indigenous peoples’ rights and compliance with the TACtHR rulings
as a joke. These comments suggest that positive judgments in favor of the indigenous
communities have had limited positive effects on officials in Paraguay, many of whom
remain resistant to the judgments.

Research conducted in Malaysia paints a more hopeful picture. Elizabeth Wong,

the Selangor state executive committee member for Tourism, Environment, Green
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Technology, Consumer Affairs and chair of the Selangor Orang Asli Land Task Force,
indicated that the litigation played an important role in raising long-term awareness of
Orang Asli issues, and had direct effect on official policy formation and decision mak-
ing in the state of Selangor. She also noted that the treatment of Orang Asli in the state
of Selangor evolved with the Sagong bin Tasi case, especially when it was at the final
appeal stage in Federal Court, noting that “it was momentous in the sense that from

then onwards, we actually made decisions based on that case.”’s

E. Impacts on Private Interests, Private Actors, and
Corporations

Strategic litigation for indigenous peoples’ land rights often pits indigenous groups
against private business interests and corporations in a conflict over the land in ques-
tion. Not surprisingly, this can increase tensions between the indigenous groups and the
private and corporate interests. The research in Paraguay finds that litigation exacerbated
tensions between the indigenous community members and the private ranchers, which
led to increased violence between ranchers and indigenous communities. Research
on the perception and attitude of the ranchers towards the IACtHR rulings indicates
a general resentment against the rulings, which they consider unjust. Cattle ranching
and timber products consortiums affected by the decision in favor of the Sawhoyamaxa
community have shown significant resistance.”® In an interview, Modesto Guggiari, one
of the principal administrators of the ranching company Grupo Liebig, emphasized his

frustration with the ruling. Speaking on behalf of the company, he stated:

We do not have any problem with indigenous rights or the Inter-American Court
of Human Rights.... Our problem is with the way that the state government deals
with the ruling. The state is breaking its own laws and not following legal norms.
Why do I say this? Because the constitution, more powerful than any interna-
tional treaty or convention, clearly states that if a parcel of land is “rationally
exploited” it cannot be expropriated. The land is rationally exploited. We've made
many improvements to the land—fences, ponds, roads, buildings, infrastructure,
pasture. We've done a lot and at times had many head of cattle there.... Without

a doubt our rights have been violated too."77
Grupo Liebig has filed two claims before Paraguay’s Supreme Court stating that

Law 5194/14 and the process of expropriation are unconstitutional. The court denied

them both. Yet the cattle ranching company still maintains staff in one of the farm
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houses on the property in question, and Sawhoyamaxa community members describe
threats of violence by company staff.”® The Xakmok Kisek community has faced similar
problems with Eaton y Compaiia S.A., the private cattle ranching company that occu-
pies their land. Roberto Eaton, one of the co-owners of the company, has repeatedly and
publicly opposed the sale of the land to the community. Documents that he has made
available at a local museum show his efforts to find alternative land for the commu-
nity.79 He views the sale of the land as against the company’s interest.”°

In Kenya and Malaysia, research found fewer confrontations between indigenous
groups and corporate interests. In Kenya, this may be due to a general lack of awareness
on the part of corporations. For example, a representative of Kenya Electricity Generat-
ing Company Limited, a power company working in indigenous territory, noted that the
company was largely unaware of court decisions that might affect company operations,
but also noted that the company “would like training on this area.”™® In Malaysia, mass
commercial activities are taking place on indigenous territories, including logging, min-
ing, and palm oil harvesting. The engagement of the communities with litigation might
have had an impact on the conduct of these commercial interests, encouraging them to
engage more with the community as a whole. As Nicholas Mujah, head of the Sarawak
Dayak Iban Association, notes, “Previously, the companies would only engage commu-
nity leaders, but now as more people are aware of their rights, the companies would
have to talk to the rightful landowners and they are more careful in their approach.”82

Strategic litigation for indigenous peoples’ land rights has clearly had an effect
on attitudes and behaviors in Kenya, Malaysia, and Paraguay. Such effects are diffi-
cult to quantify, and can indeed be negative, including sowing disillusionment among
indigenous communities when implementation lags, and hardening anti-indigenous
sentiment among some officials and corporate interests opposed to the exercise of
indigenous land rights. Yet on balance, the effects of strategic litigation on attitudes
and behaviors appear to be positive: the litigation has led to cultural regeneration and
increased cohesion among indigenous communities; greater engagement with indig-
enous issues on the part of the media, litigators, and other civil society actors; and
even some begrudging acknowledgment among government and corporate officials.
Although these changes in attitudes are far from the primary goal of litigation for land
rights, they show how strategic litigation is capable of generating impacts far beyond
the courtroom.
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VI. Conclusions, Analysis, and
Recommendations

“I advise those who have land dispute issues with the government to not be afraid to
assert and claim your rights. We are not fighting the government but we are fighting to
get our rights recognized and respected. We are not opposing for the sake of opposing
but are trying to make things right.”

—Simo Anak Sekam, community leader of Kampung Rejoi Nyegor,
Upper Bengoh, Malaysia.™®s

Indigenous communities’ initial skepticism about the law and litigation as potential
tools for change has given way to a more hopeful view of its potential in recent years.
In all three countries, interest in litigation has spread from the communities engaged
in it to neighboring indigenous groups. This suggests that indigenous peoples feel
that litigation has an overall positive impact, even if litigation’s position within a much
larger and longer-term struggle for land rights makes it hard to pinpoint that impact.
To further explore these findings, this chapter focuses on the main findings that are
common among the three countries before engaging in a more in-depth analysis of the
impact of litigation. Based on this analysis, the chapter closes by offering recommenda-
tions for indigenous communities and their advocates considering strategic litigation

to assert their land rights.



A. The State of Practice

When Litigation Becomes a Long-Term Strategy

One of the objectives of this study is to analyze litigation’s role within the larger struggle
for land rights. The cases examined here show that communities undertake litigation
only after years of frustration and seeking other means of redress. The research for this
study shows that in most situations litigation did not begin as “strategic litigation” per
se; not until the cases reached a higher level in the court system (either nationally or
internationally) were they viewed as possibly strategic in the sense of serving as vehicles
for broader social change beyond the claimant communities. In all the examined cases,
the communities’ attempts at negotiation, mediation, and dialogue did not bear fruit.
But while litigation is not a first option it nonetheless seems to be an essential strategic
choice when other institutions of governance fail to uphold human rights. More and
more indigenous peoples have turned to the courts to seek to enforce their right to land.
Indigenous communities and supportive NGOs have increasingly integrated litigation
as a significant element in their strategy. The court battle is an increasingly important

element in the long-term effort to protect and advance rights.

Poor Implementation

Another common denominator between the three countries is the poor level of imple-
mentation of the various rulings, particularly regarding land restitution. Indigenous
peoples usually face extreme delays, protracted processes, and incomplete land titling.
The process of land restitution, land demarcation, and land titling has been slow and
partial at best. Monetary compensation is more common than restitution of land. None-
theless, some communities have re-occupied their land without direct state sanction.

Thus, the judgments have provided a galvanizing push to physically reclaim their land.

Limited Impacts on General Mainstream Perceptions

Indigenous peoples usually suffer from high levels of discrimination from mainstream
society. They are often perceived as primitive and lacking development. Overall the inter-
views suggest that litigation does little to challenge the negative and often racist main-
stream perception of these communities. While some positive impact was noted regarding
media coverage, and in some of the political and legal institutions of the states, changes

in the overall perceptions of mainstream society across the three studies are minimal.
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B. The Reframing, Participatory, and Economic,
Social, and Cultural Impacts of Litigation

This study relies on César Rodriguez-Garavito’s proposed framework for analyzing the
impact of litigation, which posits that litigation can have an “unlocking effect,” a “par-
ticipatory effect,” a “reframing effect,” and “socio-economic effects.”®+ Since land rights
generally have a deep rooted, historical origin, indigenous peoples’ land rights can be
dormant for a long time, which suggests litigation could have a significant “unlocking
effect” and “reframing effect.” It can both raise and redefine issues that have previ-
ously been overlooked. Litigation can also have a significant “participatory effect,” by
mobilizing indigenous peoples and increasing their sense of agency. In some ways, this
participatory effect can be almost as important as the judgments themselves. Finally,
as noted earlier, land rights are at the heart of indigenous peoples’ cultural, social, and
economic rights, and no analysis would be complete without considering impacts on
these three types of rights.

The Unlocking and Reframing Effects of Litigation

The legal frameworks of most states do not sufficiently protect the land rights of indig-
enous peoples. Litigation has the potential to support land rights, or at least to provide
a platform for challenging the lack of legislative or administrative rights to land for
indigenous peoples. As the situation in Malaysia demonstrates, litigation can open a
new interpretation of the law to counteract land rights violations. Courts interpret the
legal framework to enhance the integration of indigenous customary land rights and
thereby “unlock” the process of land rights, opening a new legal interpretation providing
space for indigenous land rights when written laws did not. The impact of litigation in
such a context can be immense.

However, jurisprudential interpretation of land rights has two significant limita-
tions. The first relates to the fact that very often this jurisprudential impact remains sub-
ordinate to the overall re-interpretation and restrictions of the formal legal framework.
The change in the jurisprudence has had minimal bearing on the legislative framework
in the three focal countries: no impact on the statutes in Paraguay, a negligible and
indirect impact in Kenya, and a negative and restrictive impact in Malaysia. No direct
executive or legislative action has given effect to the legal pronouncements on indig-
enous rights in the three countries.

The second potential limitation of the jurisprudential recognition and affirma-

tion of land rights relates to the dominance of Western legal language on land rights.
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Indigenous peoples have to make their own customary land practices fit within the
narrow scope of legal interpretation, in a context of Western perceptions of land rights
as market-oriented and exclusive. However, litigation, if it leads to the recognition of
the legal value of customary indigenous land rights, can challenge this restriction. This
represents another potentially important reframing impact of litigation in ushering the
formal recognition of indigenous concepts of land rights into the legal doctrine of the
state, as has happened in Malaysia.

The situations in Paraguay and Kenya point towards another type of “unlocking”
effect that litigation can have when the process for land rights recognition stalls at the
national level. After years of frustration in trying every possible avenue for land rights
recognition at the national level, indigenous communities in these countries unlocked
their situations by finding a new platform to challenge the non-recognition of their
land rights through litigation at the international level. However, there are drawbacks
to engaging with such regional or international platforms. In Paraguay, the regional
litigation has had very little impact on the institutions of the state, and the litigation
has created very little awareness among either the political or the legal professions.
Nonetheless, in this context litigation at the regional level is a reminder that until the
domestic legal system is improved, the country will continue to face cases on land rights
in international forums.

Litigation can also have a “reframing” effect, notably allowing indigenous peoples
to transform cases of trespassing into land rights claims. The reframing of cases of
alleged criminal trespass in Malaysia and Kenya into a land rights claims illustrates
this effect. Through litigation, indigenous communities turned trespass charges against
them into positive claims to recognize their fundamental rights to their land and terri-
tories. In both situations, due to the litigation and the work of the legal team, the court

agreed to reframe the issue as an issue of indigenous land rights.

The Participatory Impacts of Litigation

The participatory impact of litigation can be measured at two levels: internal, among the
community, and external, in terms of the relationship between indigenous communities
and the larger society. Engaging with litigation has a significant impact on the internal
decision-making process for indigenous communities. Engaging with litigation forces
communities to either renew traditional processes to make decisions or establish new
forums. Whether via their traditional structures or through newly established ones,
litigation can have a significant, long-lasting impact on decision-making within the con-
cerned communities. Communities that do not have strong and coherent mechanisms
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in place to make decisions for the group may struggle to find the best way to engage
in the litigation. Across the three countries and the nine cases, the different ways the
communities were organized and their respective levels of unity played crucial roles
in their engagement with the litigation and their ability to push for implementation.
Litigation can either strengthen or weaken these structures, but it is unlikely to leave
them unchanged.

Litigation can also have significant impact on community leadership. Engage-
ment with litigation has empowered community leaders and key representatives from
each community while also giving the broader affected community an important politi-
cal tool to leverage their rights. Another noticeable internal impact relates to the level of
legal awareness among community members. During the interviews across the three
countries, the discourse of indigenous rights was prominent. People have varying levels
of understanding of the specifics of those rights, but many people know that they have
rights associated with the rulings. Litigation creates a significant level of legal awareness
among communities involved in it. This awareness is the result of regular community
outreach during the litigation, as well as the capacity building and empowerment that
accompany the litigation effort. The work of the legal teams in supporting capacity
building and community outreach plays a central role in such increased awareness.

Litigation has a direct impact on the engagement of state institutions with the
concerned communities. Spurred by court judgments, governments often create new
institutions to engage with communities on land rights. In the three countries, litiga-
tion has led to the establishment of specific institutions in charge of engaging with
land rights, either directly, to support the implementation of the rulings (Paraguay and
Kenya), or more generally, to provide a process for land rights claims (Selangor State,
Malaysia). These new institutions have an important impact on the engagement of the
communities with the official state machinery. Even if the processes in place are not
perfect, these new institutions provide indigenous people with platforms to participate
directly in the formulation and implementation of the country’s land policies.

By increasing the public profiles of indigenous groups, litigation also opens
new forums for participation. In Paraguay and Kenya, indigenous communities have
received greater exposure, nationally and internationally. The Endorois and Ogiek have
national and international recognition because of the litigation concerning them. This
exposure has led to increased media attention to and aid for the concerned communi-
ties. This has led to new civil society alliances and the development of new partnerships
to support implementation, giving indigenous peoples a far more prominent role in

civil society movements.
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Economic, Cultural, and Social Impacts of Litigation

The litigation rulings studied here shed light on the challenges that many indigenous
peoples face regarding their rights to land, among other rights associated with their
living conditions. In terms of the material impact, it is clear that actual land restitu-
tion is rare. But in all the situations examined the litigation has helped give rise to a
process for land restoration or substitution. The material situation of the concerned
communities has not dramatically changed, however, and most still live precariously.
Yet the concerned communities and other actors involved in the litigation still perceive
it as positive in its impact on indigenous peoples’ economic, social, and cultural rights.

In this regard it is notable that most communities have received some forms of
compensation, either in the form of monetary payments or through increased access to
their sources of livelihood. For example, the concerned communities in Paraguay have
gained access to health facilities and identity documents.

Another finding from the research is that engaging in litigation has a very sig-
nificant cultural and social impact on the concerned communities. The process of docu-
mentation and evidence gathering is particularly significant in this context, as it invites
communities to conduct cultural, social, and historical analyses of their relationship to the
land. This community engagement in mapping their historical and cultural attachment to
their land has particular impact on the intergenerational and gender relationships within
communities. These processes of evidence gathering also have some impact on the role
and place of women, especially in patriarchal societies, allowing a space for recording their
connection with the claimed territories. The whole process of engaging in litigation can

contribute to cultural regeneration and the renewal of cultural practices tied to land usage.

C. Limitations and Recommendations

Limitations of International and Regional Rulings

Litigation in the countries under study has brought some benefits to the concerned
indigenous communities and their direct neighbors, but has had little impact nationally.
The decisions of regional human rights courts concerning Paraguay and Kenya have
had a limited impact on national jurisprudence or the legal profession’s awareness of
the cases. In each country, positive rulings from these international courts have not fun-
damentally changed the dynamic of poor institutional engagement on indigenous rights
issues at the national level. On a more positive note, decisions at the supranational level
have galvanized the communities, leading them to reframe their land rights struggles.
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To a limited extent, litigation has increased the engagement of national institutions,
such as national human rights commissions in Kenya and Paraguay, in supporting

indigenous rights.

Post-Litigation Strategy and Long-term Involvement of Litigators

The experience of Kenya, Malaysia, and Paraguay illustrate both the importance of
having a robust post-ruling strategy and the need for sustained community engagement.
A court’s decision is in many ways the beginning of the battle, rather than the end
of a process. Successfully pushing for implementation generally requires continuous
engagement by the concerned community and its allies long after decisions are issued.
Long-term relationships among litigators, legal organizations, and communities have
proved critical once judgments have been handed down. Tierraviva in Paraguay, Minority
Rights Group in Kenya, and the Center for Orang Asli Concerns in Malaysia have been

crucial partners in such long-term engagements.

Capacity Building, Leadership, and Community Cohesion

The nine case studies suggest that litigation can increase community cohesion and
cooperation. It appears that organized communities are better positioned to engage in
litigation and push for the implementation of judgments. Pursuit of a legal process is
often alien to indigenous structures and decision-making processes. Engagement with
supportive NGOs and litigators has often been critical in building leadership and con-
fidence within the community. Litigation strategy should include a focus on issues of
decision-making processes and leadership. This cannot be externally imposed but needs
to be carefully crafted around the existing institutional capacity to shape an effective,
implementable strategy to support the legal effort.

Long-Term Financial Support

Litigation is expensive. While the communities often received financial support from
NGOs and even lawyers, across the three countries indigenous peoples did not have
access to publicly-funded legal aid to engage in litigation. Land rights cases are usually
long and strenuous; the cases are often appealed and challenged, making the whole
process more expensive. Ultimately, communities and their legal teams will have to

bear some litigation costs. Financial support from donors must address not only the
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litigation itself, but also the post-ruling advocacy struggle for implementation. Attention
must be paid to how various forms of compensation are distributed to communities.
Communities that lack a plan for the financial management of such funds are vulner-
able to theft, corruption, and loss of hard-won gains.

For indigenous peoples around the world, strategic litigation to assert their land
rights is filled with pitfalls. The process is long and costly, and the outcome uncertain.
As this study has noted, indigenous people rarely win the restoration of their traditional
land. And the process of litigation itself may destabilize communities, increase conflict,
and frustrate participants. Yet as this study has also shown, there are undeniable bene-
fits to strategic litigation. Even where traditional land is not restored, indigenous groups
may benefit from other forms of restitution. And beyond material benefits, indigenous
communities may gain from greater cohesiveness, increased sense of agency, and cul-
tural renewal.

Litigators, advocates, and indigenous groups themselves should be aware of the
costs—both obvious and hidden—of engaging in strategic litigation. But they should
also be aware of its potential benefits. The world is increasingly encroaching on indig-
enous peoples’ traditional land. Strategic litigation bears consideration as a potentially
powerful tool to assert land rights and help indigenous peoples survive and thrive in
the 21 century.
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Appendix: Research Questionnaire

This study used the following normative questions in its primary research and as
the basis for the semi-structured interviews from which the analysis was drawn. All
researchers associated with this study used these questions to elicit views from all of
the stakeholders they interviewed for the “360-degree” harvesting of perspectives on
the impacts of strategic litigation. Views were captured according to the three types of
impact identified in the study (see Methodology):

I. material outcomes (such as the number of indigenous people securing their
rights to land);

2. legal and policy impacts (such as amendments to national laws, issuance of
administrative directives, or changes in budgets); and

3. behaviors and attitudes (reported changes in rights awareness, mobilization of
coalitions, etc.).

As much as possible, questions were formulated so as to elicit views on the situ-
ation before the case was mounted and after the judgement or settlement, to reflect
correlation or causation, if any. Responses to these questions were recorded in both
written and audio form, in English and/or the local language.

Whenever possible, the researchers began every interview or email exchange with
arequest for a brief oral or written narrative of the history of the struggle for indigenous
peoples’ land rights in the respective context. If oral, the responses were captured on
video or audio recorder and submitted to Jérémie Gilbert.
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1. Impacts on claimants (members of the petitioning community, community
leaders)

a)  What was the situation in terms of land rights before the case was filed and/

or the judgment handed down? What, if anything, has changed since then?

b)  What legal redress was made for the claimant(s)? (Whether in form of mon-
etary compensation, authoritative judicial finding, overturning a wrongful

lower court decision, etc.)

c¢)  What has happened to the individual communities, and individual mem-
bers, on whose behalf the cases were brought?
i.  To their broad socio-economic and/or racial or ethnic cohorts?

ii.  How do they think their rights have changed as a result of the case, or

their perception of the use of strategic litigation, if at all?
iii. How do they perceive their life possibilities to have changed, if at all?
Their views on the rule of law, if at all?
d)  What did claimant(s) expect from the litigation at the time?

i.  Why did they choose to engage in litigation? Were they aware that their
claim was a “strategy,” or could be part of a larger strategic litigation?

ii.  How do they today perceive the litigation?
iii. What impact has it had subjectively on them?

2.  Impacts on the affected communities

a)  What is the affected community’s awareness of:
i.  rights violations and the role of the courts in providing redress
ii.  the judgments
iii. rights to non-discrimination against indigenous peoples and their
right to land

iv.  actions taken to enforce those rights apart from strategic litigation

b)  What has been the impact in terms of community cohesion?

i. How was it decided who should go to court, i.e., was it specific indi-

vidual members of the community, leaders, the full community?
ii.  How was the decision made in that respect?

iii. To what extent have the decisions prompted and/or benefited from
mobilization/organization inside the community itself, or was this
influenced/decided by external actors?
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c)  Interaction with the claimant(s):

i.  How would you assess the nature of the relationship between the
claimant(s) and the rest of the community before and after the litiga-
tion?

ii.  If there were some remedies awarded by the court, have these been

“shared,” accessible to the whole community, or just to the claimant(s)?

d)  How has access to indigenous lands changed as a result of the judgments/
settlements, if at all?

i.  Has it had any knock-on effect for indigenous communities who also

suffer these violations but may not have (yet) brought a case?

Impacts on non-indigenous communities living in close proximity to the
concerned indigenous communities

a)  Attitudes of majority population about the issue of discrimination against
indigenous groups and their claims to land: (1) before the judgment; (2)
after the judgment

b)  Awareness of non-indigenous populations of the judgments and impact (or

perceived impact) of the judgment on them

c)  Interaction with the claimant(s): (1) before the judgment; (2) after the judg-

ment

Impacts on strategic litigators (lawyers, legal team, supporting NGOs)

a)  What was the relationship with the concerned communities before the case
was filed and/or the judgment handed down?
b)  Strategic litigation strategy:

i.  What substantive strategy was selected to argue the case? For what
reasons?

ii. How far were the affected communities involved in the decision as to
strategy?
— Did they support this?
—  Did the strategy fit with their own grounds for why the case should
be pursued?

iii. How successful has selection of this strategy proven/promised to be?
iv.  Has this strategy made it more difficult for the case to be dismissed?

v.  Has adoption of this strategy engaged a wider community of support?
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6.

82

c)  Outcomes for strategic litigators and lessons learned:

i

ii.

iii.

iv.

vi.

What did they learn, if anything, from the experience as litigators? As

social-change agents?
How did they apply the learning in their work as they went, if at all?

How important (or not) was international and comparative law in the
arguments put forward to the court?

What would they have changed in their litigation approach in retro-
spect?

In what way, if any, have they or would they adapt their practice for

similar cases in the future?

Any impact of the case regarding the relationship between the legal
professions and the broader cohort of strategic litigators?

Impacts on policymakers

a)  Interview national officials (legislators, ministers) and regional officials if

relevant (at the Inter-American Commission, the African Commission on

Peoples’ and Humans’ Rights, as relevant) to explore their perceptions of

the cases and how they have or have not impacted their understanding,

decisions and actions with regard to indigenous land rights.

1.

ii.

iii.

How did the national governments and, as relevant, municipalities,
interpret the cases and their impacts, such as in speeches, public
reporting, media interviews, etc.?

What was the situation before the case was filed and/or the judgment
handed down?

—  What, if anything, has changed since then?

What changes in policy, if any, emerged from the court proceedings,
judgments and implementation or lack thereof? Any specific rule

adopted by relevant governmental bodies as result of judgment?

Impacts on the judiciary and the law

a)  Interview national judges and judges at the regional courts/commission

(as relevant): What is their perception of the impacts of these cases to date?

Does this create a new approach to the law?

1.
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ii.  Education of the judiciary about issues at stake and/or about their own
role/responsibility to act—domestic jurisprudence—to what extent
have domestic courts been impacted

ili. Number of references to any of the relevant judgments
iv.  Number of cases decided at domestic level on issue of indigenous

peoples’ land rights

Interview national judges and judges at the regional courts = what is their
perception of the impacts of these cases to date?

To what extent have your customary indigenous laws or equivalent indig-
enous land tenure systems been important?

i.  How did the judges react to inclusion/references to customary land
tenure systems? Were they aware of this before the case?

ii.  If customary laws were used/included, was there an impact on the
overall legal system of the country (both legislative and jurispruden-
tial)?

Impacts on media coverage

a)

What was the situation before the case was filed and/or the judgment
handed down?

i.  What, if anything, has changed since then?
To what extent were these cases covered in local and national media at all?

i.  When mentioned, what were the principle messages conveyed?

Interview media: What are media perceptions of the cases and of the broader
issue of indigeneity and/or land rights and/or indigenous land rights in the
cases addressed?

Impacts on officials (e.g., Ministry of Interior staff, wildlife guards, etc.)

a)

Interview relevant officials who are dealing directly with land claims: for
example, land registry, conservation agencies, wildlife parks rangers, for-
estry department, etc:

i.  To what extent are they aware of the judgment? Do they know how
they have to support implementation?

ii. ~ What was the situation before the case was filed and/or the judgment
handed down?

iii. What, if anything, has changed since then?
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9. Impacts on organized civil society

a)

b

9

What was the situation before the case was filed and/or the judgment
handed down?

i.  What, if anything, has changed since then?

Community rights groups (whether related to indigenous rights or land

rights or not)
Policy research and advocacy organizations

Mainstream human rights NGOs and specialized NGOs, such as those
dedicated to indigenous peoples’ rights, environmental rights, food secu-
rity, climate change prevention and adaptation, gender equality, sustainable

development, and others
Conservation or wildlife organizations if relevant
The Bar or other similar legal professional body

Impact on donors (i.e., organizations that might have funded litigation—if

relevant)

10. Impacts on non-state actors, such as corporations and investors disputing

the land claims

a)

What was the situation before the case was filed and/or the judgment
handed down?

i.  What, if anything, has changed since then?
Awareness of the disputes and the legal challenges
Awareness of the judgments, if relevant

Changes in company policies or practices as a result of the challenge, if any
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and to sell the land. In July 2016 the state signed an official agreement to purchase the land and
payments should be completed by the end of the year.

181. Interview with the KenGen community liaison officer, July 2016, in Naivasha, Kenya.

182. Interview with Nicholas Mujah, September 11, 2016.

183. Interview with Simo Anak Sekam, September 14, 2016. Interview conducted by Mark Bujang.

184. Rodriguez-Garavito, César, (2015). Radical Deprivation on Trial: The Impact of Judicial Activ-
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The world is increasingly encroaching on indigenous peoples’
traditional lands. Around the globe, indigenous communities
are forced to cede ground to state development, corporate
land grabs, rising sea levels, environmental degradation, and
population growth. The right to land provides the basis for
access to food, housing, and development. But for indigenous
peoples, traditional lands are more than this; they represent
essential ties to their ancestors, their culture, and their
languages. Losing their land means losing their way of life.

In recent years, indigenous groups have increasingly turned to
the courts as non-litigation tactics such as protests have failed
to protect their lands from seizure and their communities
from eviction. This comparative study, based on dozens
of interviews in Kenya, Malaysia, and Paraguay, examines
the ways indigenous communities and their advocates are
using litigation in an effort to defend their rights and win
compensation. In so doing, it finds a sobering reality: even
when successful in court, indigenous groups rarely get their
land back. They can also suffer financial loss, breakdown of
community cohesion, and reprisal. But the study does find
benefits of litigation, including gaining alternate lands and
financial compensation, better informed courts and general
populations, and community empowerment. It also reveals
the importance of less quantifiable results of litigation,
including official apologies, increased group cohesion, and
cultural renewal.

This study—the third in a five-part series examining the
impacts of strategic litigation—takes a clear-eyed view of
the promises and limitations of using litigation to assert land
rights. It suggests that while litigation is no panacea, it can
still be a helpful tool for indigenous groups seeking to defend
their culture, their livelihoods, and their traditional lands.
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