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KAK ITOJIB3OBATHCSI HHOOPMAIIMOHHBIM BIOJVIETHEM

[IpaBo Ha cripaBeANTUBYIO CyA€OHYIO NMPOLIEAYPY HE 3ape3epBUPOBAHO I OOTaTHIX.
Kaxaplit genoBek, 00BHHAEMBINA B COBEPIIEHNH PECTYIUICHNS, IMEET IPaBo Ha
CIIPaBEUIMBOE U PaBHOE OOpaIlleHNe, a TAKXKe MPaBO 3alUINATh ce0s, HE3aBUCHMO OT
cBOMX (PMHAHCOBBIX 00CTOATENBCTB. OTHON M3 CaMBIX BaKHBIX TapaHTUI
CIIPaBEJIMBOCTU YTOJIOBHOT'O IIPOLECCA SIBISETCS IPABO HA IOPUIAUUECKYIO [IOMOILb.
IIpenocrasieHne Hy)XJAOIMUMCS JTHOISIM, KOTOPBIE HE MOTYT OILIATUTh YCIYTd
aJBOKaTa, 10cTymna K OecIulaTHOH, CBOEBPEMEHHOI M Ka4eCTBEHHOH IOPUANYECKOM
MOMOIIIX OJKPETUISeT COOMI0JeHNE TPUHIIMIIA PABEHCTBA COCTI3aTEIbHBIX
BO3MOJKHOCTEH 3aIINUTHI 1 OOBUHEHHS M COCTABISIET OCHOBY JUISI IPYTHX Ba)KHBIX TPaB,
KACAIOIINXCS CIIPABEININBON CyIeOHON MPOTIe Ay PHI.

Hecmotps Ha pemaroniee 3HaueHUE IOPUINIECKOM IOMOIIM, BO MHOTUX CTPAaHAX
EBporer He oGecrieunBaeTcs ClipaBeUINBas U JOCTYITHAS CHCTEMA, IPEAHAa3HAYCHHAS
JUTSL TOTO, YTOOBI JIFOM MOTJIHU ITOIYYHUTh AOCTYI K 3 (HEKTUBHOMY IOPUINIECKOMY
IPENCTaBUTENbCTBY, KOTJa OHH HE UMEIOT CPEACTB IS OILIATHI YCIIyT aJBoKara. B
pa3HBIX CTPaHAX CYIIECTBYIOT OOJBIINE PA3INYHs B CTPYKType, PHHAHCHPOBAHUH,
yCIOBUSIX U 3(PPEKTHBHOCTH CHCTEM FOPUIMIECKOM TOMOIIH, ¥ BO MHOTHX CTpaHaX 3TH
CUCTEMBI HE COOTBETCTBYIOT MHHUMAJIBHBIM PETHOHAIBHBIM U MEXTyHAPOAHBIM
CTaHAapTaM IPeNOCTaBICHUS IPUIHIECKON IOMOLIY.

B Hacrosmem nH()OpMamOHHOM OIOJUIETEHE IPUBOATCS AEHCTBYIONIHE
MUHUMAaJbHbIE MEK/YHAPOJHBIE IIPABOBBIEC CTAHAAPTHI OTHOCUTEIBHO [IPaBa Ha
IOpUIUYECKYIO IOMOLIb. B HEM mpecTaBieHbl IPaBOBbIE CTaHAAPTHI U3 EBponeiickoi
KOHBEHIIMH I10 ITpaBaM 4esioBeKa 1 13 cyaeoHoi npaktuku EBponeiickoro Cyma mo
IIpaBaM 4eJI0BEKa, KOTOPBIE MOJKPEIUISIIOTCS IPUHIMIIAMY U CTAHJApPTaMHU U3
MexayHapOIHOIO IaKTa O IPakJaHCKUX U IOJUTUYECKUX NpaBax, [[puHIUIIOB 1
pyxoBoasnux nonoxkeHunit OOH, kacaromuxcs 1ocTyna K IOpUANYECKONH TOMOIIHN B
CHCTEMax yroJIOBHOTO IpaBocyaus, npaktukoit Komurera OOH no mpaBam genoBexa u
npyrux yuapexaenuit OOH, a Takke eBpOnecKiX OpraHoB.

IIpaBoBas MHUIMATUBA PEKOMEHAYET aBOKAaTaM UCIOJIb30BaTh JaHHBIE UCCIEAOBAHUN
¥ apryMEHTHI U3 HaCTOSIIEro Or0JIeTeHs IS TOAAEPKKH MTPaBO3aIUTHON
JeSTeTbHOCTH M BHYTPEHHUX CyJIeOHBIX MporieccoB. IIpaBoBas MHUIIMATHBA CIEANT 32
M3MEHEHMSMH B CTPaHaX, yCIENTHO pe()OpMHUPOBABIINX CBOHM 3aKOHBI O IOPHINIECKOM
MOMOIIY U COOTBETCTBYIOLINE CUCTEMBI. ECIIU BbI INIAHUPYETE UM YXKE BEAETE JEN0, B
KOTOPOM PacCMaTPUBAETCS MIPABO HA IOPUJUYECKYHO IOMOLIb, CBSIKUTECH C HAMH. MBI
MIPEeJ0CTaBUM MHPOPMANHIO 0 peopMax, KOTOPHIE YXKE peaTu30BaHbl B CXOKHUX
IPABOBBIX CUCTEMAX, YTO MOKET MOCIIYKUTh APIYMEHTOM B BallEM J€JI€, WU CBIKEM
BacC ¢ APYT'MMH aJIBOKATAMH WU OPraHU3aLUSAMU, YCIIEITHO OTCTAUBABIIUMU ITOT
BOIIPOC B CyJI€OHBIX IIpolLeccax.

IIpaBoBas MHUIIMATHBA MPIIIOKIIA MAKCUMAIBHBIE YCHITUS, YTOOBI 00€CIIeYnTh
TOYHOCTH HH(popManmu. OTHAKO HACTOAIIUN OIOJIETEHb MIPEeIHAa3HAYEH TOJIBKO IS
MH(POPMHUPOBAHUS, U €T0 HE CIEIYeT CUNTATh FOPUINUECKOI KOHCyapTanuen. To, kak
BEI OyJIeTe HCIIOIH30BATh ATOT OIOJIETEHb, 3aBHCHUT OT OOCTOATENHCTB JIENIa, CUTYaIlHH
BaIllero KIMEHTa M 0COOCHHOCTEH Ballleil HAIIMOHATHHOW MTPABOBOM CHCTEMEI.

Ecnu y Bac ©MEIOTCSI BOIIPOCH! WIIM KOMMEHTAPHH K OIOJIETEHIO, €CIIH BBl XOTUTE
MOJTyYUTH OIOJUIETEHB B ITEPEBOJIE HA APYTOH A3BIK WM MpeocTaBUTh IIpaBoBoii
WHHUIIMATHBE NHPOPMAIHIO O eiax Win pedopMax B Balmeil cTpaHe, Kacalouxcs
IpaBa Ha IOPUINYECKYIO IOMOIIb, O0paIaiTecs K:

Mapuon U3o6ean

Crapumii ropuct



Pethopma HaMOHAIBHBIX CHCTEM YTOJIOBHOTO IPaBOCYIHS
IIpaBoBasg MHUIIMATHBA OTKPHITOTO OOIIECTBA
marion.isobel@opensocietyfoundations.org

Ten.: +36 1 882 3154

WWW.]justiceinitiative.org
www.legalaidreform.org




10.

11.

BBEJEHHUE: IIPABO HA IOPUJIUYECKYIO IIOMOIIb

OpanM u3 (pyHIaMEHTATBHBIX MPOLECCYATBHBIX MTPAB BCEX JINI, OOBUHIEMBIX B
COBEpIICHNH NPECTYIUICHNH, SIBJIAETCS IPaBO HA IOPHINIECKYIO TOMOIIb HA BCEX
JTanax yrojioBHOTO npouecca. OJHaKO HEAOCTATOYHO BCETO JIUIIb JOMyCKaTh
TEOPETHUECKOE UM WIUTI030PHOE TPAaBO HA IOPUANYIECKYIO TOMOIIb. DTO MPaBo
JOIDKHO 3(hPEeKTHBHO MpUMEHATHCS Ha pakTHKe. COOTBETCTBEHHO, JIIOIH,
00OBHHSEMBIE B COBEPIICHNH MPECTYIUICHUH, TOJKHBI IMETh BO3MOKHOCTD ITPOCUTH O
MIPEIOCTaBICHNN OECIIIIaTHON IOPUANYECKON MTOMOIIM C CaMOT0 Hadaina MpOU3BOACTBA
TI0 JIeITy, €CJIM OHHU CaMOCTOSITEIbHO HE MOTYT OIUIATUTH TAKyl0 IOMOIIb. DTO
o0ecrniedynBaeT MaJIONMYIIHUM TI0JJ03PEBAEMBIM U OOBHHSIEMBIM BO3MOXHOCTh

3¢ (heKkTHBHO 3amuUIIaTh ceds B Cyne, TAKMM 00pa3oM, OHM HE JUIIAIOTCSA IPaBa Ha
CIIpaBeNINBOE cyAeOHOE pa3bupaTenbCTBO U3-3a CBOMX (DMHAHCOBBIX 0OCTOSITENBCTB.

IOpuanueckas moMoIIb TakXKe HeCeT B cebe Oosee NIMPOKHE MPEUMYIIECTBA I BCei
CHCTEMBI YTOJIOBHOTO NpaBocyans. OyHKIIMOHNPOBAHNE CHCTEMBI FOPUANIECKON
MIOMOIIX KaK YaCTH CHCTEMbI YTOJIOBHOTO ITPABOCY NS MOKET COKPATUTh CPOK
peOBIBaHNS O03PEBAEMBIX B CIE€ACTBEHHBIX H30JATOPaX U IPYTHX MECTax
COJIEpKaHMs MO CTPAXeH, B JOMOTHEHHE K COKPALICHUIO HACEIECHUS TIOPEM,
CHIDKEHHIO YHCIIa HEMPAaBOCYIHBIX IIPUTOBOPOB, COKPAIIEHHUIO MTEPETIOTHEHHOCTH
TIOPEM H HeperpyKeHHOCTH CyJIOB .

I'enepanbnas Accamb6nes OOH HenaBHO NMpHUHSIIA IEPBBIA B MUPE MEXKTyHApOIHBINA
WHCTPYMEHT, IOCBAIICHHBIA MTPEI0CTaBICHHUIO IOpUANIecKoi momomty. [IpuHInme! n
pyxoBoasuiue nonoxkenns OOH, kacaronuecs 1ocTyna K OpUANYECKON TOMOIIH B
CHCTEMAX yroIOBHOTO mpaBocyaus’ («[IpHHIHIE! i pyKoBoasiue monoxenus OOH»)
o yTBepxaeHs! 20 nexadps 2012 roga. B aTom gokymMeHTe BBOASATCS II100aIbHBIE
CTaHJAPThI OPUANYECKON MTOMOIIH, @ TOCYAAPCTBA MPUTIIAMAIOTCS IPUHATH U
YKPETHTh MEPHI 10 00ECTIEYEHNIO TOT0, YTOOBI 3P PeKTHBHAS IOpUANIECKAS TIOMOIIb
MIPEIOCTABIIIACh BO BCEM MUpE:

«IIpu3HaBas, 4TO IOPUANYECKAS IOMOILb SIBISIETCS] BAXKHEUIIIUM 3JIEMEHTOM
(PyHKITMOHUPOBAHUS CHCTEMBI YTOJIOBHOTO IIPAaBOCY /M, OCHOBBIBAIOIIEHCS Ha
IPUHIIUIE BEPXOBEHCTBA IIPABA, H YTO OHA SIBJSETCS OCHOBOM IS pealn3aluy
JIpPYTHX MpaB, BKJIIOYas IPaBo Ha CIPaBeINBOE cyAeOHOe pa3dupaTensCTBO,
HEOOXOAMMBIM YCIIOBHEM OCYIIECTBIEHUS 3TUX IIPaB M BaXXHON TapaHTHEH,
o0ecreunBaroneil OCHOBOIIOJATAIOIIYIO CIIPABEIMBOCTH IPOIIECCa YTOJIOBHOTO
MIPaBOCYIUS M JOBEpHE K HEMY OOIIECTBa, FOCYy1apCcTBa JODKHBI TapaHTUPOBATh
IIPaBO HA IOPUJUYECKYI0 IIOMOLIb B CBOMX HALlMOHAJIBHBIX IIPABOBBIX CUCTEMAX HA
CaMOM BBICOKOM YPOBHE, B TOM UHCJIE, €CITH 3TO IPUMEHHMO, B KOHCTHTYITHID .

[IpaBo Ha FOpPHUAMYECKYIO TIOMOIIH SIBHO YCTAHOBIJIEHO B ITyHKTE 3(C) cTaThu 6
EBpomneiickoit kouBeHIuu o 3amure npas genoeka (EKIIY) u B mynkre 3(d) crateu 14
Me:xTyHapOHOTO MAKTa O TPAXKIAHCKUX U HMoiauTH4deckux mpasax (MIIITIID).
EBpomneiickuit Cyn o npaBam uyenoseka (ECITH) pazpaboTan moapoOHbIe mpaBuia
OTHOCHTEIHHO TOTO, KaK JOJDKHA MIPEAOCTABIATHCS I0PHINIECKast IOMOIIb, MHOTHE W3
Hux noareepaun Komurer OOH no npaBam genosexa (KIIY), npumensromuit
MIIITIII.

Hpyrue eBporneiickue U MeXAyHApOAHbIE OpraHbl TAKKE yCTAaHABIUBAIM IpaBUia
MPEJOCTaBIEHUA IOPUANYECKON MOMOIIH. EBponeiickuil KOMUTET 10 MPeAYNPEKISHUIO

! Mpunyunvt u pyxosodswue nonoscenus OOH, kacaiowuecs docmyna K 0pudULecKos RoMoul 6
cucmemax y201061H020 npagocyoust, 3 oktsiops 2012 r., UN Doc. A/C.3/67/L.6, Beenenue, B 1. 3.
* [punyunvr u pykosodsuue nonosxcenus OOH, kacaiowuecs 00cmyna K 10puouteckoli oMo 6
cucmemax yeonoeHoeo npasocyous, 3 oktsiops 2012 r., UN Doc. A/C.3/67/L.6, cm. Ha caiire:
http://www.uianet.org/sites/default/files/RES GA UN 121003 EN.pdf.

* Hpunyunvt u pykosodsuue nonoxcenus OOH, Tpuarun 1.



neiTok (EKIIIT) u [loaxkomuter OOH no npexnynpexaernto neiTok (I1I1IT) mocrostaHO
MOTYEPKHBAIOT BAXXHOCTH FOPUIMUECKOM MOMOIIH KaK (yHIaMEHTaIbHON rapaHTHl
MPOTHB 3alyTHBaHUHA, HeIOMyCcTHMOro oopamiernst nin meitok. EKIIIT u ITITIT
OTIPEIETIIIIN, YTO B IEPHOJ, HACTYMHAIOIINI Cpa3y ke MOCie JUIIEHUs] CBOOOHI,
CYIIECTBYET HaHOOBIINN PHUCK MTOJBEPTHYTHCS 3aIyTHBAHNSAM U (PU3UIECKOMY
HacWIHIO. YTOOBI 3aIIUTUTD YSA3BUMOE MTOJIOKEHHUE JTFOICH, HAXOSIINXCS MO CTPaKeH
B OpraHax BHYTPEHHHX JeJl, BCe rOCyIapcTBa JOJDKHBI pa3padoTaTh HaUIEKAIIYIO
CUCTEMY FOPHINYECKON IOMOIIY JIULAM, KOTOPbIE HE UMEIOT CPEACTB IS OILIATHI
yeyr agBokata’,

12. B macTosmeM 01ojuIeTeHe UCTIONB3YIOTCS Pa3INYHbIE BPOTNCHCKIE U MEKITYHAPOTHBIC
WCTOYHMKH TSI OTpeeNIeHIs] MUHUMAIBHBIX CTAaHIAPTOB I10 IIECTH ACIEKTaM
fopuandeckor momomu: (A) chepa aercTBUA IpaBa Ha IOPUANYECKYIO TIOMOIIH C
YYIETOM TECTa HyKTAaeMOCTH U IPOBEPKH 00CTOATENHCTB Aena; (B) o0s3aHHOCTH
rocyapcTBa MPeoCTaBIATh IOPUANIECKYIO IIOMOIIh HA PAHHUX CTAIMSIX
MIPOU3BOICTBA IO yrojoBHOMY Jfeny; (C) 0053aHHOCTh OPTaHOB I0PUINIECKON TTOMOIIH
MIPUHAMATH CIIPaBeAINBbIE U OECIIPUCTPACTHBIE PELICHNS O Ha3HAYCHUH aJBOKATOB;
(D) mpaBo "enmoBeka Ha BEIOOP COOCTBEHHOTO a/IBOKATa, MPEIOCTABISIONIETO
opuandeckyto nmomoinb; (E) 06g3aHHOCTS rocynapcTBa 00€CednTh Ka4YeCTBEHHBIE
yeinyru opunndeckoit nomorty; u (F) mpaktudeckue TpeboBaHus A1t pabOTHI
(yHKIIMOHANBHBIX U 3()(PEKTUBHBIX CUCTEM IOPUANYECKON MTOMOIIIH.

A. COEPA JIEMCTBUSA TIPABA HA IOJIYUYEHUE IOPUJIUYECKOM
nmnomMmomu

13.  JIro0oii yesoBeK UMeeT MPaBO Ha OECIIATHYIO IOPUANYECKYIO TIOMOIIIb, €CIIH
YAOBJIETBOPSIIOTCS 1BA YCIOBHA. BO-TIEPBBIX, €CIIN y HEr0 HEeT JOCTAaTOYHBIX CPEJICTB
JUTSL OTLIATHI FOPUAMIECKOM MTOMOIIH («TECT HYKIAeMOCTH ), H, BO-BTOPBIX, KOT1a
9TOTO TPEOYIOT HHTEPECH MPABOCY AU (KIIPOBEPKA OOCTOSTENBCTB JIeTa»). DTH ABa
ycIIoBHsI onpeneneHsl kak B myHKTe 3(c) crareu 6 EKIIY, Tak u B mynkre 3(d) craten
14 MIII'TIIL.

Tect HYKIA€MOCTHU

14. Ecnum y yenoBeka HET JOCTATOYHBIX CPEACTB JUIA OIIIATHI YCIYT COOCTBEHHOTO
aJIBOKAaTa, OH yIOBIETBOPSET IEPBOMY YCIOBHIO, OIIPEAEIECHHOMY B IyHKTE 3 cTaThbu 6
EKIIY. ECITY He npuBOIUT ONpeesieHHe «I0CTaTOYHbBIX CPEACTB». BmecTo 3TOTO
Cyn, npu BBISICHEHHUH TOTO, TPeOYyIOT I MHAHCOBBIE 00CTOATEIHCTBA OOBHHAEMOTO
IPENOCTaBICHUS €MY IOPUIUYECKON TOMOIIY, IPUHUMAET BO BHUMAHHE BCE
00CTOATENHCTBA KAXKAOTO KOHKPETHOTO JIeJIa.

15. B xagectBe obmiero npasmia ECIIY onpenenni, 4To (MHAHCOBBIH MOPOT AJIS TECTa
HYXKJIa€MOCTH JIOJDKHEI YCTaHABIUBATh HAalMOHAIBHEIE BiacTH. XoTs ECITY
MIPEJOCTABISIET TOCyIapCTBAM-WIEHAM OIPEeIEHHYIO CTEIIEHb CBOOOABI YCMOTPEHHS
IIpH BBIOOpE TOTO, KaK CIEAYET IPUMEHATH TECT HyKIaeMOCTH, TOCYAAPCTBA TOJIKHBI
o0ecrnednBaTh TOCTATOYHBIE TAPAHTHH MTPOTUB IIPOU3BOJIHHOTO OTPEAETICHHIS
npuemiieMocTH (Oosee moapodbHoe obcyxaeHue cM. Hike). B nene Canmambpooaicuo
npomus Umanuu, ECIIY He Hamen HapyIIeHNs OTIPEIEICHHOTO B IIyHKTE 1 cTaThu 6

* 12-11 06uyuii doxnad o desmenvrocmu EKIII 3a nepuod ¢ 1 sueaps no 31 dexabpsa 2001 2., 3
centsiOps 2002 r., B m. 41. Cwm. Takxke: Joxnao o guzume EKIIII ¢ Apmenuro ¢ 2 no 12 anpens 2006 2.,
CPT/Inf (2007) 47, B 1. 23; Hoxnao o eusume EKIIII ¢ Apmenuto ¢ 15 no 17 mapma 2008 2., CPT/Inf
(2010) 7, B 1. 24; Hoxnao o eusume EKIIII ¢ Ascmputo ¢ 14 no 23 anpens 2004 2., CPT/Inf (2005) 13,
B II. 26; JJoxnao o suzume EKIIII ¢ Boneaputo ¢ 10 no 21 cenmabpsa 2006 ., CPT/Inf (2008) 11, B

1. 27; JJoxnao o euzume EKIIII ¢ Beneputo ¢ 30 mapma no 8 anpens 2005 e., CPT/Inf (2006) 20, B

1. 23; JJoxnao o euzume EKIIII ¢ Ilonvwy ¢ 4 no 15 okmaops 2004 2., CPT/Inf (2006) 11, B . 21;
Hoxnao o eusume EKIIIT ¢ lonvuy ¢ 26 nosops no 8 dexabps 2009 2., CPT/Inf (2011) 20, B 1. 26.



mpaBa Ha IOCTYII K CYAY, KOT/Ia 3asIBUTENIO OBUIO OTKA3aHO B IIPEIOCTABICHUH
IOPUINYECKOM TOMOILIM Ha TOM OCHOBAaHMH, YTO €r0 JOXOJ MPEBbIIIAT 3aKOHOJATEIbHO
ycranoBneHHbIH auMuT. ECITY onpenenni, 9To 0TKa3 B IPe10CTaBICHIH
IOPUINYECKOM TTOMOILIM OCHOBBIBAJICS HA 3aKOHE, U UTO B UTAJIbSIHCKON MIPaBOBOM
cucTeMe 00eCrednBalOTCA JOCTATOYHBIE TAPAHTUU IPOTUB MIPOU3BOIBHOTO
OIpeAeIICHUS] TPUEMIIEMOCTH JUIsl IOJIYYEHUS IOPUANUYECKON IOMOLIIH.

16. Ha o6BuHseMOro Bo3araercs Opems J0Ka3bIBaHUS TOTO, YTO OH HE MOXKET OIIa4NBaTh
IOPUINYECKYIO TOMOIIb, HO OH HE J0JKEH JI0Ka3bIBaTh CBOIO O€THOCTh «BHE BCAKHUX
comuennii»’. B nene Iaxenu npomug I'epmanuu ECITY momarancs Ha «HEKOTOPEIE
MOKa3aTeNn» TOTOo, YTO 3asSBUTENb HE NMEJT BOZMO)KHOCTH IUIATUTH CBOEMY aJIBOKATY,
BKJIIOYasi JOKyMEHTHI 00 yIjIaTe HaJIOTrOB U TOT (PaKT, YTO MpeABIAYIINE ABa rojia
3asiBUTEIH MPOBE B MECTaX JIMIIEHUS CBOOOIBI, OXKUAAs PEIICHHS 110 CBOEH
amneISIIUY 10 BoIpocaMm npasa. B orcyTcTBue cBenenmii 00 ooparnom, ECITY 6511
YAOBJIETBOPEH TEM, YTO 3aSBUTENIb 3aHUMAJICA MEJIKUM OU3HECOM U YTO €ro
(pnHAHCOBOE MOJIOXKEHNE OBUTO CKpOMHBIM; CyJT OTIpeieNnI, YTO y Hero He OBIIo
CPEJICTB 11l OILIATHI yCIIYT aJBOKATa .

17. B Ilpurnumax u pykoBoasmux nonoxenmsx OOH moguepkuBaeTcst BAXHOCTB TOTO,
YTOOBI HE MPUMEHSITUCH CIUIIKOM HU3KWH MUHUMAJIbHBIN YPOBEHb JOXO0B MIIH
HECTIPaBEeJINBBIE METO/IBI IPOBEPKH HYKJIAEMOCTH, IIPH 3TOM COJIEPKUTCS MPU3BIB K
rocynapcTBaM 00ecrednBaTh, YTOOBI «JIHIa, 00BEM CPEACTB KOTOPHIX NMPEBHIIIACT
MUHUMAaJbHBIA YCTAaHOBIEHHBIN YPOBEHb, HO KOTOPHIE HE MOTYT cebe MO3BOIUTh
HaHATH aJJBOKATa WIH MOJYyYUTh K HEMY JIOCTYI B CUTYallUsAX, KOT/Ia I0pHINIecKas
MIOMOIIb B IPOTHUBHOM CiTydae ObuTa OBl IIPEAOCTaBIEHA, M KOT/Ia €€ MIPeI0CTaBICHIE
OTBEYAET HHTEPECcaM NMPABOCYAHS, HE [OBLIN| UCKITIOUEHBI U3 YHCIIa JIUL], ITOJTyYatOIIiX
nomoms»®. B [Ipuanunax n pykoBoaamux nojoxernsx OOH taxke yTBepkaaercs,
4YTO HHPOPMAIHS O KPUTEPHAX, UCIOIB3YEMBIX IIPH MPOBEICHUH TECTa HYKJaeMOCTH,
JIOJDKHA OBITH «JIOCTYITHA ITUPOKOH OOIIECTBEHHOCTHY AJIS 00€CTIeueHuUs
IPO3PAYHOCTH U CIPABEITHBOCTH .

Omnara MM BO3MEIIEHHE PACXO010B

18. B To Bpems Kak B HEKOTOPBIX OOCTOSATENHCTBAX TpeOOBaHUE O BOSMEIIEHUH PACX0/I0B
Ha IOPUIMYECKYI0 TIOMOIIb MOXET CTaTh HAPYIIEHHEM CIPABENINBOCTH Cy1€OHOTO
mporiecca, BO3MOYKHOCTB TOTO, UTO MOCIIE 3aBEPIICHHS Cy1e0HOT0 IIpoIiecca OT
00BHHSAEMOTO MOTYT ITOTPEOOBATh BO3MECTUTH PACXOABI HA IOPUANYECKYIO TOMOIIH HE
SIBJISIETCS, B IPUHIUIIE, HECOBMECTUMOM ¢ MyHKTOM 3 ctathu 6 EKIIY. B nene
X. npomus I'epmanuu 6v1BIIast EBporieiickas koMuccHs Mo mpaBaM 4esloBeKa
OTIpesIeTIIIa, YTO MYHKT 3(C¢) cTaThu 6 HE rapaHTUPYET OCBOOOKICHHS OT BHIIUIATHI
pacxo/10B Ha IOpUANYEcKyI0 momoIrs. Hao0opot, rocyaapcTBo MoXkeT TpeboBaTh OT
0OBHUHIEMOTO BO3MEIICHIS TAKUX PACXOJOB MOCTE Cya, €CIU €T0 (e€) PKOHOMHUIECKas
CUTYaIUsl YIy4IIMIach U OH (OHAa) MOKET OIUIATUTH 3TH PACXOIbBI

19. TpeboBaHue 0 BO3MEIIEHNH WU OIUIATE PACXO0B HA IOPUINIECKYIO TIOMOIIb MOKET
OBITH HECOBMECTHMBIM CO CTaTheil 6, ecau cymma, TpedyeMas K yriare 3asBUTEIeM
11
apesmepHa’ ', yCIOBHS BO3MEIIEHHS PACXOOB IPOM3BOIBHBI ITH HE 0GOCHOBAHEI'~,

> Canmambpoodacuo npomue Umanuu, ECIIY, Peurenue ot 21 centsps 2004 r., B m. 55.

% Maxennu npomue I'epmanuu, ECIIY, Peurenue ot 25 anpens 1983 r., B m. 34.

" Haxennu npomue I'epmanuu, ECITY, Pemenue ot 25 anpens 1983 r., B 1. 34. Cwm. taoke: Teanu6
npomue I peyuu, ECITY, Pemenne ot 9 utons 1998 r., B m. 51.

8 Mpunyunvr u pyrosoosuue nonoscenus OOH, PykoBosiee monoxenue 1, B 1. 41(a).

® Hpunyunsi u pykosodsuue nonoxcenus OOH, Pykosopamee nonoxenue 1, B m. 41(b).

' X. npomue Iepmanuu, Ne 9365/81, Peurenne EBporeiickoii KOMHCCHHE 110 PaBaM 4eloBeKa OT 6 Mast
1982 r.

" Kpouccanm npomus I'epmanuu, ECIIY, Pemenue ot 25 centsiops 1992 r., 8 m. 36; Opnos npomus
Poccuu, ECITY, Pemenune ot 21 utons 2011, B . 114.
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21.

22.

WM €CJIM He TPOBOAMIIACH OI[EHKA (PMHAHCOBOTO MOJIOKEHUS 3asBUTENS C ETIbI0
yOeauThCs, 9TO ero (ee) SKOHOMUYECKast CUTyalusl yIy4IIniach, ¥ OH (OHa) HMEeT
BO3MOJKHOCTB OIIJIATHTh PACXO/IbI HA IOPUINYECKYIO TIOMOIIb

Opnaxo ECITY Bceraa tmiatensHO mpoBepsieT Bee (akThl, 9TOOBI OIPENesInTh, 0Ka3ajio
71 TpeOoBaHME O BOSMELICHUH PACX0/I0B OTPUIATENbHOE BIUSHIE HA CIIPAaBEAINBOCTD
CyaeGHOrO IpoLecca B KOHKPETHBIX 0OCTOSTEIbCTBAX KaXKI0TO OTACIBHOTO aema' .
Hamnpumep, B nene Ozusan Acenos npomué boreapuu ECITY u3ydan Bompoc o ToM,
MPENATCTBOBAJA JIN BEPOSTHOCTH TOTO, YTO B CIIydae OCYKICHHS 3asIBUTEITI0 MOKET
OBITH MPUKA3aHO OTUIATUTH PACXOMBI HAa €T0 3aIIUTY, II0/1a4e 3asBUTEIEM X0daTaiicTBa
cyay o HazHaueHuu eMy agBokara. ECIIY ycTaHOBuMI, YTO 3asiBUTENb HE OLIYILAl
NPENATCTBUI, H YTO 3TO HE IOAPHIBAIO €ro HpoLeccyanbHbIX mpas’. B nemne
Kpouccanm npomug I'epmanuu, ECITY mocTaHOBHII, 9TO U3JaHHBIA B OTHOIICHUN
3asiBUTENS IPUKA3 O BOSMELICHUH PAcX0/I0B HEe OBLI HECOBMECTUMBIM CO CTaThew 6,
MOTOMY 4TO TpeOyemasi cyMMa He ObluIa Ype3MepHOil, a TepMaHcKas cucTeMa
IOPUINYECKON TIOMOIIN OOBIYHO KOMIIEHCHPOBaja OOJBIIYIO YaCTh PacX0A0B, KOTAa
OHH GBLIN JJOCTATOYHO BHICOKAMH

IIpoBepka 00CTOSATENBLCTB Aej1a

Bropeim ycnoBuem, onpeaeneHasM B myHKTe 4 ctatbu 6 EKIIY u B mynkre 3(d)
cratbu 14 MIIT'TIII saBisieTcs TO, 4TO IOpUAAYECKas TIOMOIIb AOJIKHA
MPEIOCTABIATHCS, KOTJIa TOTO TPEOYIOT «MHTEPECHI MPABOCYIUM». ITO 03HAYAET, UYTO
HY>KIAIOIIUMCS JIIOJIIM I0pHINYECKast IOMOIIb TapaHTHPYeTCS He B KAKJIOM Jelle.
l'ocynapcTBo 06siagaeT HEKOTOPOI THOKOCTHIO MIPH ONPEAETICHUH TOTO, KOTa
MHTEpECH 00IIeCcTBa B HA/IJIEKAIIEM OTIIPABJICHUH NMPABOCYAHUS TPEOYIOT, YTOOBI
00BUHIEMOMY OBLI IPEIOCTABICH aaBOKAT opuandeckoii momomu. ECITY onmpenenmn
Tpu (hakTOpa, KOTOPHIE CIEAYET YUUTHIBATD IPH ONPEAETICHUH TOTO, TPEOYIOT JIH
«MHTEPECHI IPaBOCYANS» MPEAOCTABIECHUS OECIUIaATHONW IOPUANYIECKON TOMOIIH:
TSXKECTh MPECTYIICHHUS U CYPOBOCTh MOTEHIIMAIHHOTO IIPUTOBOPA; CIOXKHOCTD JIENIa; a
TaKXKe COIMaNbHAs U JHYHAS CUTyanus oOBHHAEMOT0. Bee 3TH (hakTophI TOMKHBI
paccMaTpuBaThCsa BMECTE, HO 000 M3 HUX MOXET CIYXKHTh OCHOBAHUEM [T
MpeIoCTaBIeHN OeCTIIIaTHON IOPHUINIECKOi TOMOIITH.

TsxecTh NPECTYIICHUS M CYPOBOCTh ITOTCHIIMAIBHOIO IIPUTOBOPA

B xauecTBe MUHUMaJIbHOM rapaHTUH MPABO HA IOPUANUECKYIO IIOMOIIb IPUMEHSETCS B
CIy4asiX, Korja peub UAET O JULUIEHUN cBoGOIBI' . [axe BeposATHOCTU KPaTKOIO CPOKa
3aKITI0YEHUS JOCTATOYHO JIJISl TOTO, YTOOBI MMEIUCh OCHOBAHWUS JIJISl TIPEIOCTABICHIS
opuanaeckoii momomu. B nene henxom npomus Coedunennoco Koponescmea
3asBUTENIO OBLIO MPEIBIBICHO OOBHHEHHE B HEYIUIATE JOJTa U €My TPO3UIO0
HaKa3aHUE B BUJE IIICHUS CBOOOBI HA CPOK 110 Tpex MmecseB. ECITY onpenenm,
YTO TaKOW MOTCHIMAIBHEIN IPUTOBOP OBLI TOCTATOYHO CYPOBEIM IS TOTO, YTOOEI

"2 Moppuc npomus Coedunennozo Koporescmea, ECITU, Pemenne ot 26 despamns 2002 r., B 1. 89.
Kpouccanm npomug I'epmanuu, ECIIY, Pemenue ot 25 centadps 1992 r., B . 36; Moppuc npomus

Coedunennozo Koponescmsa, ECITY, Pemenue ot 26 ¢espans 2002 r., B 11. 89; Oproe npomug

Poccuu, ECIIY, Pemenue ot 21 uronst 2011 r., B 1. 114; X. npomus I'epmanuu, Ne 9365/81, Perienue

EBpomneiickoil komuccuu 1o mpaBaM 4yenoBeka oT 6 mast 1982 r.

' Kpouccanm npomus I'epmanuu, ECITY, Pemenue ot 25 centsops 1992 r., B mw. 36.

" Oensin Acenos npomue Bonzapuu, ECITY, Pemenne ot 17 gespams 2011 r., B 1. 44.

' Kpouccanm npomug I'epmanuu, ECTIY, Pemrenne ot 25 cents6psa 1992 r., B mm. 35-37.

' Benxam npomus Coedunennozo Koponescmea, ECITU, Pemenne ot 10 urons 1996 r., B m. 59;

Keapamna npomus Ilsetiyapuu, ECITY, Pemenue ot 24 mas 1991 r., B . 33; 30pascka Cmanes

npomug bonzapuu, ECITY, Pemenue ot 6 Hos6ps 2012 1., B . 38; Tanam Tyny npomus Typyuu,

ECITY, Pemenue ot 27 mapta 2007 ., B 11. 56; IIpesey npomue Xopsamuu, ECIIY, Pemenue ot 15

okTs16ps 2009 r., B . 29.
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MHTEPECH IPAaBOCYHs TpeOOBAIN IPEJOCTABICHNS 3aIBUTENIO FOPUIMIECKOM
oMoy’

B curyanusx, korja mamieHue cBOOOIBI HE SBISETCS BO3MOXKHBIM HakazanueMm, ECITY
paccMaTpuBaeT KOHKPETHBIE O0CTOSTENBCTBA JIe]a U OTPHUIIATEILHBIC TOCIEICTBH
ocyXaeHus s 00BuHsIeMOro. Pa3inmarne Mexay JenaMu, B KOTOPEIX TpedyeTcs
MpPeIOCTaBICHUE IOPUINIECKON TTIOMOIIH H3-3a CYPOBOCTH IMOTEHIIUATHHOTO
MPUTOBOPA, U JACaMHU, B KOTOPBIX 3TOTO HE TPeOyeTCs, MOTYT OBITh OYeHh TOHKHMH. B
nene bapcom u Bapau npomus Lllgeyuu 3asiBUTENN KAIOBAIUCH, 9TO UM OBLIO
OTKa3aHO B IIPEIOCTABICHUH IOPUINIECKON TOMOIIH B CYyIeOHOM pa30MpaTeabCTBE, B
KOTOPOM UM TPO3WIO MPHUCYKIACHUE BHIILIATHI JOTIOTHUTEIIEHOTO HAJIOTa B pa3Mepe 110
15 000 eBpo. ECITY mocTaHOBWII, YTO OTKA3 B MPEAOCTABICHUHN IOPUANICSCKON TOMOIITH
OBLI TOITyCTHMBIM, YACTHYHO MIOTOMY YTO (DMHAHCOBOE TIOJIOKEHHE 3asIBUTEIICH
MO3BOJISUIO BHITUIATUTE ATH CYMMEI HAJIOTOBEIM OpraHaM 0e3 3HAaUHTEIbHBIX
TPYIHOCTEH, @ TAK)Ke TTOTOMY YTO MM HE YrPOXKAaIo TIOPEMHOE 3aKmodeHue . 1
Haobopor, B gene Pau Xoane npomus Opanyuu ECITYU mocTaHOBMII, YTO HHTEPECH
MIPaBOCYIUS TPEOOBAIH MPEAOCTABIECHUS IOPUINICCKON TOMOIIH 3asIBUTEIIO.
YacTuaHO 3TO 000CHOBBIBATIOCH TEM, UTO «CYJAEOHBIN Mpoliecc ObII IBHO CBSA3aH C
TSOKKAMHY TTOCTEICTBHUSIMU JIJIS 3aIBUTEIIS, KOTOPOTO aneIUIAINOHHAS MHCTAHIIHS
MpHU3Haja... BHHOBHBIM B HE3aKOHHOM HMIIOPTE 3aIPEIICHHBIX TOBAPOB H
IPUTOBOPHIIA BHIILIATHT KPYITHBIE CYMMBI TAMOKEHHBIM OPTaHaAM» .

Ca0XKHOCTD J1ea

IOpuanueckas TOMOIIb JOIKHA MPEAOCTABIATHCS B I€TaxX, 3aTPArMBAIOIINX CIOXKHBIE
(hakTHUeCcKHe WM MpaBOBbIe BONMPOCH. B nene @am Xoane npomuse @panyuu BTOPHIM
¢axropom, mpusenmmmM ECIIY k 3axitoueHuIo, YTO 3aIBUTENb JODKEH OBLT
MOJIb30BATHCS FOPUANYECKON TOMOIIBIO, ABISAIOCH TO, YTO OH HAMEPEBaJICs yOeIUTh
HAIMOHAIBHBIA Cy/ OTCTYNIHTH OT y’K€ YCTaHOBHBIIEHCS cyneOHON npaKTHanl. B nene
Keapanma npomus Llsetiyapuu, X0Ts GakThl OBUIH TPOCTHIMHU, KPYT HOTEHIIHATBHBIX
MIPUTOBOPOB, KOTOPBIE Cy MOT BBIHECTH, OBITT OCOOESHHO CJIOXKHBIM, BKITIOUAs
BO3MO’KHOCTB aKTHBAIIMH OTCPOUYEHHOT'O IPUTOBOPA MIIM BEIHECEHHUSI HOBOTO
MPUTOBOpPA. JTa CIOKHOCTh TAK)XKE CIIy’KHMJIa OCHOBAHMEM JIJIS Ha3HAUEHUS aBOKaTa
FOPHIMIECKOH TOMOIIH, YTOOBI 3aIIHTHTh HHTEPECHl OOBHHIEMOT0 .

U naob6opot, ECITY BEIHOCHII TOCTAHOBIICHUS O TOM, UTO OTKa3 B MPEAOCTABICHUN
IOPUINYECKON TTOMOIIN ObUT 00OCHOBAH B JIENIaxX, KOTOPBIE ¢ PaKTHUECKOI U MPaBOBOI
TOYKHM 3peHHs ObIIN npocTeiMU. Hanpumep, B nene bapcom u Bapau npomus Lllseyuu
CIIOpHBIE BOIIPOCHI KacaJHCh, TIABHBIM 00pa3oM, OLIEHKH TOTO, TIOJaJl JIN 3aIBUTENb
HEIPaBUIHHO 3aMIOJTHEHHBIE WIIM HETIOJIHBIE JOKYMEHTHI O BO3BpaTe HaJora. Y YuThIBasd,
YTO B JieTie He OBLIO CIIOKHBIX IIPABOBBIX BOIIPOCOB, KOTOPBIE MOTJIN OBl OCIIapHBATHCH,
ECITY H(2)3CTaHOBI/IJI, YTO OTCYTCTBUE IOPUIUUECKON ITOMOILHY HE SIBISAIOCH HAPYIIEHUEM
cTaThu 6.

ConmanbHas ¥ JAYHAs CUTyalHsi OOBUHSIEMOIO

IOpuanueckas moMOMIs AOIKHA, KaK MPABUIIO, TPEIOCTABIATEHCS MPEACTABUTENIAM
YSI3BUMBIX TPYIII U JIIOJIM, KOTOPBIE U3-332 CBOMX JINYHBIX OOCTOATEIHCTB MOTYT HE
UMETHh BO3MOXKHOCTH CaMOCTOSITeNbHO ceds 3anumaTs. ECIIY npuanMaet Bo
BHHUMaHHE yPOBEHb 00pa30BaHMs, COMATIHHOE TOJI0KEHHUE U INYHOCTH 3asIBUTENS, U
OLICHUBAET T JAaHHBIE C YYETOM CIIOKHOCTH Aena. B nene Keapanma npomue

' Benxam npomus Coedunennozo Koponescmea, ECITY, Pemenne ot 10 uons 1996 r., B mw. 59 u 64.
' Bapcom u Bapau npomus Ilseyuu, ECIIY (dec.), Pemenue ot 4 staBapst 2008 T.

* ®am Xoanz npomus @panyuu, ECITY, Pemenne ot 25 centsiops 1992 r., B 1. 40,

! ®am Xoane npomus @panyuu, ECITY, Pemenue ot 25 centsops 1992 r., B m. 40.

** Keapamna npomus Lleeiiyapuu, ECITY, Pemenue ot 24 mas 1991 r., B m. 34.

* Bapcom u Bapnu npomus Ileeyuu, ECITY (dec.), Peurenue ot 4 supaps 2008 .
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Hlsetiyapuu ECITY nmoctaHoBWII, 9TO BOIPOCH! IPaBa OBUIM CIOXKHBIMHU CaMH IO cebe,
HO JUIS 3aIBUTENSI OHU OBIIH €II[e CII0KHEE, YUUTHIBAS €r0 JINYHYIO CUTYAIHIO:

«MOJIOIOM MY>KYMHA MHOCTPAHHOTO IIPOUCXO0XKACHUS U3 HEUMYLIUX CIOEB, HE
MOJTyYUBIINHA HUKAKOTO MPO(eCcCHOHATBFHOTO 00pa30BaHNUs U HEOJHOKPATHO
cynumsbiid. C 1975 rosa on npuHUMaI HapKOTHKH, ¢ 1983 roxa — moutn
€XEIHEBHO, U B HACTOSIILEE BPEMS OH JKUBET CO CBOEH CEMbEH Ha COLIMAIBHOE
noco6ue»’.

IOpuanueckas mOMOIIb TakXKe JODKHA MPEIOCTaBIATHCS JTIOAIM, Y KOTOPBIX
npo6eMsbl co 3HaHUeEM s3bIKa. B nene buba npomus I peyuu ECITY ycranoBua
HapyIlIeHue myHKTa 1 craten 6 u myHkTa 3(c) cTaThu 6, KOT/1a MMMHUTPAHTY 0€3
JOKYMEHTOB, HE IMEBIIIEMY CPEJCTB JUIsl MPHUTJIAIEHHS aJBOKATa, B KACCAI[HOHHOM
cyne He ObLT Ha3HAUCH aJIBOKAT JUISI MPEAOoCTaBIeHus opuandeckoi momomu. ECITY
MIOCTAHOBWJI, YTO 3aABUTEIHh HUKAK HE MOT TIOJTOTOBUTH aleUIIIHOHHYIO Kano0y B
rpedeckue cyabl 0€3 MOMOIIH, TIOTOMY YTO OH OBIJI HHOCTPAHIIEM, HE TOBOPHBIINM Ha
IPEUEeCKOM S3BIKE .

W naobopor, B nene bapcom npomug [lleeyuu ECITH otmeTni, uTo 00a 3asBUTEN
xwin B llIBerun mouty TpuANATE JIET U OB OM3HECMEHaMH, KOTOPBIE BN U
ynpasisuin pecropasoM. ECITY ompenenui, 94To KpaifHe MaIoBEpOSATHO, UTO OHH HE
MOTJIH OBI IPEJICTaBUTh B HAIIMOHAJIIEHOM CYy/I€ CBOE JIENI0 O TOTIOJTHUTEIHHOM HaJIoTe
0e3 ropuanaeckoi momomu. Cya 0cob60 OTMETHII, YTO OH IPHHSII K CBEICHHUIO TOT
(bakT, 9TO MIBEACKHE Cy/IbI 00SI3aHBI 1aBaTh MHCTPYKIIMH U TOAIEPKUBATH 3aSBUTEIIEH,
9TOGBI OHY HAUTEXKAIMM 00Pa30M IIPEICTABISIIH CBOH Je/a ..

B. IOPUJINYECKAS IOMOILIb HA 3TAIIE IIPEIBAPUTEJIBHOI'O
PACCIIEAOBAHUS

Ecnu nmpoBeaeHbI TECT HyK/1aeMOCTH M MPOBEpPKa OOCTOATENBCTB JeNa, IOpUAnIecKas
MIOMOIIb JOJDKHA OBITH JOCTYIHOM Ha BCEX dTamax cyAeOHOoro mporecca, oT
IPENBAPUTEIBHOrO MOIUIEHCKOT0 paccaeqOBaHMs 10 CyJa U OKOHYATEIBHOIO
pemieHus ena mo a000# anemusnuu. B gacTHOCTH, pemaioniee 3HaYeHHE UMEeT
IPEeNOCTaBICHUE HE3aMENIUTEIBHOIO JOCTYIIA K FOPUINYECKOM IOMOIIM Ha paHHUX
JTanax yrojioBHOTO IPOIecca s BCEX JIMII, IIOA03PEBAEMBIX MM OOBHHSIEMBIX B
COBEPLICHUH npeCTyHneHHﬁ27.

Oran pacciie[oBaHNs 0COOEHHO BayKEH JUISI TOATOTOBKH YTOJIOBHOTO TPOIIEcCca, TaK Kak
JI0Ka3aTeIbCTBA, IIOJyYEHHBIE Ha TOM 3Talle, ONPEAEISIIOT PAMKH, B KOTOPBIX
IpeabsIBIeHHOEe 0OBHHEHHE OyIeT pacCMaTpUBATHCS B cyaezg. ECIIY Takxe orMeTun
«0co0yI0 yS3BUMOCTHh OOBHHSIEMOTO HAa PAaHHUX 3Tarax MPOU3BOJICTBA 110 eIy, KOTAa
OH IIPOTHUBOCTOUT CTPECCOBOI CUTYallMH U BCe 00JIee CI0KHOMY YTOJIOBHOMY
3aKOHOATENECTBY» . UTOOBI PABO Ha CIIPABEITHBYIO CYAEOHYIO IPOLEIYPY
0CTaBaJOCh AOCTATOYHO NMPAKTHIECKUM U 3(pexTuBHbIM, B myHKTE 1 craten 6 EKITY
TpeOyeTcs, 9TOOBI T0103pEBAEMBIM MPEAOCTABIISAICS TOCTYT K aJBOKATY, IIPH
HEOOXOMMMOCTH HA3HAYEHHOMY TOCYIapCTBOM, [0 JIOOOT0 HOMMIIEHCKOro Jompoca’..

** Keapamua npomue Ileeiiyapuu, ECITY, Pemenue ot 24 mas 1991 r., B m. 35.

> Buba npomus I'peyuu, ECTIY, Pemenue ot 26 centsiops 2000 r., B m. 29.

*® Bapcom u Bapnu npomus Ileeyuu, ECITY (dec.), Peurenue ot 4 supaps 2008 r.

*7 Cwm. TlepBsiit HE(OPMAMOHHEI Gi0/IeTe s IIPaBOBON MHUIHATHBBI OTKPHITOTO OBIIECTBA O IPABE
Ha PaHHUU JOCTYI K IOPUIUYECKON IOMOIIY, CM. Ha CalTe:
http://www.opensocietyfoundations.org/briefing-papers/legal-tools-early-access-justice-europe

** Canvoys npomue Typyuu, ECITY, Pemenue Bonsimoii [amatsr ot 27 HosGps 2008 T, B m. 54.

* Heuunopyk u FOuxano npomug Ypauner, ECITU, Pemenue ot 21 anpens 2011 r., B 1. 262.

% Canvoys npomue Typyuu, ECITY, Pemenne Bonsioii [Tanatsr ot 27 HostOps 2008 ., B miL. 54-55;
Hlabenvnux npomus Yxpaunst, ECITY, Pemenne ot 17 dpespans 2009 r., B nn. 57; [uwanvruxos
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Oto TpeboBaHme MoadepkuBanoch B aene Canvdys npomus Typyuu, B KOTOPOM
apeCTOBAHHBIN HECOBEPUICHHOJIETHUI Ha JOIPOCE B OTCYTCTBUE aABOKATA 1Al
IPHU3HATEIbHBIE OKA3aHUs, HO TI03/{HEE OTKA3AJICS OT HUX M 3adBHJI, YTO AaBall MX HOJ
npunyxaenueM. bonemas ITanara ECIIY onpenenuna, 4To OTCYTCTBHE JOCTYIA
3asiBUTENS K aIBOKATy, KOTJa OH ObUI IO/ CTpakeil B MOJIMIINH, SBISIIOCH HApyIIEHUEM
myHkTa 1 crateu 6 u mynkra 3(c) ctateu 6 EKITY. Hu mocnemytomas noMonis
aJIBOKaTa, IPEJOCTABIIABILETO FOPUINYECKYIO IOMOIb, HU BO3MOKHOCTb OCIIOPUTH
3asiBJIEHUE HA MOCIEAYIOMNX CIYIIAHUIX, HE MOTIIHM HCIPABUTH OMINOKHU, KOTOpBIE
OBLTH TOMyIICHBI BO BPEMS COICPIKAHIS IO CTPAKEil B ITOTHIHE"

Heno Canvdysa muTupoBaioch BO MHOTHX nocienyromux pemenusx ECITY, koTopsie
COCTABJISIOT SICHYIO M TTOCJIEZIOBATENBHYIO JINHUIO Cy1€0HOI MPaKTUKN OTHOCHTEIHHO
TOT'0, YTO UCIOIb30BaHUE JOKA3aTEIbCTB, IIOJYUYEHHBIX OT II0J03PEBAEMOr0 BO BpeMs
JI0TIpOca WIN APYTUX CIEICTBEHHBIX NEUCTBUN, KOIa IOJ03PEBAEMOMY HE
MIPEIOCTaBIsIeTCS I0pUANYECKas IIOMOIIb — JIN0O YaCTHONPAKTUKYIOIINM aBOKATOM,
1100 3aIMUTHIKOM, YCIYTH KOTOPOTO OIUIAYMBAET FOCYIapCTBO — SBISIETCA
HapyLIEHUEM CTaTbU 6 EKITY*.

B Ilpurnumnax n pykoBoasamux noipoxernsx OOH takke moguepkuBaeTcs KpanHssa
BaYKHOCTb IIPEJJOCTABIICHUS FOPUIUUECKON TIOMOIIY BO BPEMSI HAYAIILHOTO
MOJIMLEUCKOTrO paccieloBaHus. B HUX 0TMeUaeTcs, 4To B ClIy4asX, KOIr/la rocyAapcTBa
OPUMEHSIOT TECT HYKIAEMOCTH I OIPEIEICHUS IIPaBa HAa IOPUJUYECKYH0 IIOMOLIb,
OHHM JOJKHBI 00€CIIeYnBaTh, 9TOOBI «JIHIAM, CPOYHO HYKAAIOIIUMCS B FOPUINIECKOM
MOMOIIY U HAXOASIIHUMCS B MOJIULEHCKUX YUaCTKaX, LEHTPaxX COACPKAHUS IO
CTpaxkel WM cynax, OblIa MpeocTaBiIeHa MpeIBapuTeIbHas IOPUANIECKAs TIOMOIIb,
T0KA BBIACHSETCS, MMEIOT JIX OHH [PABO HA [OTyYCHHE TAKOH TOMOIII» .

B HEKOTOPBIX 00CTOATENBCTBAX IOPUINIECKAs TOMOIIb TAaK)Ke TPEOYEeTCs TIOISIM,
KOTOPBIX JOTPAIINBAIOT B MOJIHUIIMH, HO KOTOPHIE O(UITHAIEHO HE UMEIOT cTaTyca
M0/I03pEBaeMbIX WU 00BHHSIEMBIX. B nene Heuunopyx u FOuxano npomus Yxpaunol
3asiBUTENS IOJ03PEBAIN B COBEPIICHNHN YOMIICTBA, OJTHAKO OH OBLIT apeCTOBAH 3a MEHEE
TSKKOE MIPECTYIUIEHHE, CBA3aHHOE ¢ HAPKOTHKaMH, U O(pHUIHaTbHO HAXOIUIICS MO
«aIMUHHCTPATHBHBIM ape€CTOM), YTO ITO3BOJIMJIIO JHIIUTH €TO MIpaBa Ha a/JIBOKATa.
ECIIY moctaHoBHII, 4TO, HECMOTPS Ha €0 OpUIHATBHBIN CTaTyC, (PAKTUIECKH K HEMY
OTHOCHJIMCH KaK K II0JJO3PEBaEMOMY B YT'OJIOBHOM NPECTYIUIEHUH, U €MY JOJDKHBI OBLIH
peaocTaBuTh mpasa 1o crarbe 6 EKITY, Bkmtowas GecnipensiTCTBEeHHBIH JOCTYT K
IOPUINYIECKOMY NPEACTABUTENBCTBY, 00€CIIEYeHHOMY, TPH HEOOXOJUMOCTH,
Ha3HAYEHHBIM aJBOKATOM IOPUIMYECKOM TOMOIIH

SlcHo Taxke, 9TO MPaBO HA IOPUIUICCKYIO TOMOIIH JOHKHO MPEIOCTABIATHCS HE
TOJIBKO BO BpEMsI JTIOOBIX JIOMIPOCOB B MOJUIINHA, HO ¥ BO BPEMS IIPOBENIEHUS JPYTHX
CIIEACTBEHHBIX AeicTBUil. B nene bepaunckuu npomué Ilorvuwiu Bnactu
MPOUTHOPHUPOBAIIN XOATANCTBO 3asSBUTENS O MIPEAOCTABICHUH aIBOKATa FOPUINIECKOM
MTOMOIITH, B pe3ylbTaTe Ooiee roga y Hero He ObLI0 anBokara 3ammuTtel. ECITY
MOCTAHOBHJI, YTO OTKA3 3agBUTEIIO B FOPUINYECKON TIOMOIIHN B TEUEHHUE TAKOTO CPOKa

npomue Poccuu, ECITY, Pemenne ot 24 centsiops 2009 r., B . 72-74 u 91; Ilnonka npomue I[onvuiu,
ECIIY, Pemenue ot 30 urons 2009 r., B nm. 40-42; Aoamkesuu npomug Ionvwu, ECITY, Pemenue ot
2 mapta 2010 r., B 1. 89.

! Canvoys npomue Typyuu, ECITY, Pemenue Bonsimoii [Tanats: ot 27 HosGps 2008 r., B m. 58.

3 Jleno Canvdysa nuruposanock B 6omee gem 100 pemennsx ECITY B OTHOIICHHH Pa3THYHbIX CTPAH,
Hanpumep: bpycko npomus @panyuu, ECITY, Pemenue ot 14 oxta6ps 2010 r., B 1. 45; [Tuwanvruxos
npomueé Poccuu, ECITY, Pemenne ot 24 centsops 2009 r., B . 70, 73, 76, 79, 93; I[Inouxa npomus
Honvwu, ECITY, Pemienne ot 30 utons 2009 r., B . 35, 37, 40; Lllabenvuux npomug Yrpaunoi,
ECIIY, Pemenue ot 19 ¢espans 2009 r., B . 53; Maodep npomus Xopsamuu, ECITY, Pentenne ot 21
uroHs 2011 r., B . 149 u 154.

3 Mpunyuner u pyxosodsuue nonoxcenus OOH, Pykosogsmee nonoxenue 1, B m. 41(c).

** Heuunopyk u FOuxano npomusg Ypauner, ECITU, Pemenue ot 21 anpens 2011 r., B 1. 262.
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paccieoBaHus, KOT/1a IPOBOIMINCE POIleCCyallbHbIE J€HCTBHSA, B TOM YHCIIE

MEAMINHCKNE 00CIIeIOBaHN, SIBIIAJICS HapylIeHneM MyHKTOB 1 u 3(c) cTaTtbu 6
35

EKIIY™.

36. TpeboBaHue 0 MPEIOCTaBICHNHN IOPUINIECKON ITOMOIY Ha PAaHHMX dTamax
MIPOM3BOACTBA MO JeNTy noaaepuBaeTcs B [I[puHINIIAX U PyKOBOAAIINX ITOTO0KEHNAAX
OOH, B KOTOPBIX COAEPIKUTCS IBHOE TpeOOBaHHUE K TOCYIaPCTBAM O TOM, YTO UM
«cnemyeT obecrnedrnBaTh CBOEBpEMEHHOE U 3 (hEeKTHBHOE MTPEIOCTABICHIE
FOPHIMYECKON TOMOIIM HA BCEX HTAMAX yTOJIOBHOTO MPOM3BOACTBA» ', B TOM UHCIIE KHA
BCEX JOCYAEOHBIX CTAAUIX MPoIlecca U cnymarmax»”. [HogoOHBIM ke 006pazoMm
Komutet no mpasam 4enoBeka omnpenensi HapymeHus myHkra 3(d) crateu 14 1 myHKTa
1 craTtem 9, KOT/1a IOJJO3pEBaEMOMY HE MPEOCTABIAIACE IOPUANYECKas TOMOIIh Ha
IePBOHAYANHEHOM STAIe 3a1ePKAHUS I JOMPOCOB B MOTHIUA

C. BBIBOP AJIBOKATA IOPUJIMUYECKOMI MOMOIIA

37. B mysnkre 3(c) cratbu 6 EKITY KOHKpETHO OMpEAENsIeTcs, YTO JTI000H YeI0BEK,
O0OBUHSEMBIN B MPECTYIUICHUH, UMEET MPABO HA KIOPUANIECKYIO TTOMOIIH BEIOPAHHOTO
uM camuM 3amuTHuKay. Oxrako ECITY ompenenwi, 9To nuia, KOTOPEIM
MpeIoCcTaBiseTCs OeciuiaTHas IOpUANIECKas IOMOIIb, He BCETAa MOT'YT BEIOMPATh
aJIBOKaTa, KOTOPBIA OyeT uM HazHadeH. [IpaBo Ha 3amIUTy agBOKATa IO COOCTBEHHOMY
BBIOOPY MOXKET OBITh MPEAMETOM OTPaHWUYEHHH, KOTJa TOTO TPEOYIOT HHTEPECHI
npaBocynus. B nene Kpouccanm npomus I'epmanuu ECITY moctanoBwMI, 9TO
MOKETIAHUS 3asIBUTEINS HE JJOJKHBI OBLTH UTHOPUPOBATHCS, HO BBIOOp aBOKATa — C
Y4EeTOM HHTEPECOB MIPAaBOCYIUS — B KOHEYHOM CUETE OCTAETCS 38 TOCYJaPCTBOM:

«HECMOTPS Ha BAKHOCTH JTOBEPUTEIHHBIX OTHOIIEHUI MEXIY aJBOKATOM U
KIIMEHTOM, 3TO MPABO HENb3s CYUTATh a0CoMOTHEIM. OHO 0043aT€IHHO CTAHOBUTCS
MIPEIMETOM OIPEIENeHHBIX OTPaHUYEHNH, KOT/1a peyb HIeT 0 OeCIUIaTHOM
IOPUINYECKON TIOMOIIHN, a TAKXKe KOT/1a, KaK B HACTOSIIEM Jelie, CyAbl TOIKHBI
pemaTs, TpeOyIoT TM HHTEPECHI MPaBOCY AN, 9TOOBI OOBHHIEMOMY OBLT Ha3HAYEeH
anBokart. [Ipn Ha3HaUYeHUH aBOKATa 3alUTHl HAIIMOHAIBHBIE CY/IbI, KOHEYHO,
JOJDKHBI YYUTHIBATh MOKETaHNUA 00BHHAEMOro... OJHAKO OHH MOTYT HE
IPUHAMATh BO BHUMaHHE TaKue TOXKeTaHHs, KOT/1a HIMEIOTCS JOCTaTOYHbBIe
OCHOBAaHHS CUHTATh, YTO ITO HEOOXOAMUMO B HHTEPECAX MPABOCY TS

38. B nmene Pamon @pankeza Ppeuxcac npomue Hcnanuu 3asiBUTEIb KaIOBAJICA, YTO €TI0
IIPaBO 1O MYHKTY 3(C) cTaThy 6 OBIIO HAPYIIEHO, TOTOMY YTO €My JUISl 3aIUTHI IO
YTOJIOBHOMY JieTy ObUT Ha3HAYEH a/IBOKAT, CIIEHAIN3UPOBABIINICS B TPY/I0OBOM IIpaBe.
ECIIY moctanoBmII, 4TO €ro ’kanoba ObliIa IBHO HEOOOCHOBAaHHOM, TOTOMY YTO IYHKT
3(c) crateu 6 He rapaHTHPyeT OOBHHAEMOMY IPAaBO BHIOMPATH, KAKOTO aABOKATA CY
JOJDKEH €My Ha3HA4MTh, ¥ TOTOMY YTO 3aSBHUTENb HE CMOT NPEICTaBUTh KaKUX-THO0

%> Bepunckuii npomue Ionvwu, ECITY, Pemenue ot 20 urons 2002 r., B m. 77.

% Mpunyuner u pyrosodsuue nonoxcenus OOH, Tpunrumn 7, B 11. 27.

T Mpunyuner u pyxosodsuue nonoxcenus OOH, Pykosogsmee nonoxkenue 4, B m. 44(c).

*¥ Bymogenko npomue Ypaunei, KITY OOH, Pemmenue ot 19 momns 2001 r., U.N. Doc.
CCPR/C/102/D/1412/2005, B 1. 7.6; I ynan npomue Keipevizcmana, KITY OOH, Pemienue ot 25 uroins
2011 r., U.N. Doc. CCPR/C/102/D/1545/2007, 8 1. 6.3; Kpacrosa npomue Keipevizcmana, KITY OOH,
Pemrenue ot 27 anpens 2010 r., U.N. Doc. CCPR/C/101/D/1402/2005, B 1. 8.6; [Joiconcor npomue
Amaiiku, KITY OOH, Pemenne ot 25 Hosi0ps 1998 r., U.N. Doc. CCPR/C/64/D/592/1994, B 1. 10.2;
Jlesu npomue Amaiixu, KITY OOH, Pemenue ot 3 Hos0ps 1998 r., U.N. Doc. CCPR/C/64/D/719/1996,
BI. 7.2.

** Kpouccanm npomue 'epmanuu, ECITY, Pemenne ot 25 centsabps 1992 ., B m. 29. Cm. Takxe:
Jlazeponom npomug Llseyuu, ECITY, Pemenne ot 14 suBaps 2003 1., B 1. 55, B KOTOpOM OBLIO
YCTaHOBJICHO, YTO MyHKT 3(C) cTaThH 6 HEIb3s1 MHTEPIPETUPOBATh KaK MIPEeJOCTaBIECHUE [IPaBa Ha
3aMeHy Ha3HaYeHHOT'O FOCYAapCTBOM aJBOKaTa 3aIlUThI.
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MPaBAOMOAO0HBIX JOKA3aTEIBCTB B OIJIEPKKY CBOMX YTBEPKICHUU O TOM, 9TO
aJBOKaT OBLI HEKOMIIETEHTHBIM

39. Ilpu Ha3HAauUEeHUU aJABOKATA IOPUAMUECKON IOMOIIYU TOCYNaPCTBO JOJIKHO YUYUTHIBATH
0co0BIE TOTPEOHOCTH 3asBUTENS, TAKUE Kak 3HaHUE si3b1ka. Ograxo ECITY
paccMaTpuBaeT CIpaBeUIMBOCTH CyA€0HOTO IpoIiecca B [IEJIOM, U HE YCTaHABIIUBACT
IIPAaBHJI OTHOCHUTEJILHO Ha3HAYCHHS aJJBOKATOB, PEAOCTABIAIOMNX IOPUANIECKYTO
nomots. B nene Jlacepbrom npomus Llleeyuu 3asBUTENb, KOTOPHIi ObLT 13
OuHASHANN, TPeOOBaJ, YTOOBI aIBOKATA, IPEIOCTABIABIIETO EMY IOPUINIECKYIO
MIOMOIIIb, 3aMEHIJIN APYTUM aIBOKATOM, KOTOPBIH OB TOBOPHI HAa (PMHCKOM S3BIKE.
HammonansHbIe cyapl OTKa3anu eMy B 3ToM xonataiicrse. ECITY nmogaeprxan pemenus
HAI[MOHAIBHBIX CYJJ0B, OTMETHUB, YTO 3asIBUTEIH JOCTATOYHO CBOOOIHO TOBOPHII Ha
IIBE/ICKOM S3BIKE, YTOOBI KOHTAKTHPOBATH CO CBOMM 3BOKATOM, U YTO €EMY B
JIOCTaTOYHOM 00BEME MPETOCTABIUINCH yCIyTH nepesogunka. [lostomy ECITH
MIOCTAHOBHJI, YTO OH MOT 3((EKTUBHO y4acCTBOBAThH B CyJ€OHOM IpOLIECCEe, U YTO
HAIMOHALHBIE Cy/Ibl HMEIIH PABO OTKA3aTh €My B BEHIOOPE afBOKATa" .

40. TocymapcTBeHHBIE HOPMATHBHO-IIPABOBBIE aKThI O KBAIN(UKALINN aIBOKATOB, BKIIIOYAs
OTpPaHWYEHHUS OTHOCUTEIHLHO TOTO, KTO MOXKET BBICTYIIATh B ONIPE/IEIICHHbIE Cy1ax, a
TaKKe MpaBuiIa MPo(eCCHOHANBHOTO MMOBEACHNA, TAK)K€ MOTYT OTPaHUYUBATH BEIOOD
M10JI03PEBAaEMBIMH WJIH OOBHHSEMBIMH aJBOKATA, IIPEAOCTABIIAIONIETO IOPUINIECKYIO
oMok, 6e3 Hapymenns ux npas no EKITY. B nene Megmax u opyeue npomus
@panyuu ECITY noctaHOBHI, 9TO 0COOEHHOCTH (PPAHITy3CKOTO KaCCAIMOHHOTO CyJa
OBUIM OCHOBAHUEM [T TOTO, YTO TOJNBKO aABOKATHI, UMEIOIINE CIEIHATIBHYIO
KBATH(HKALIIO, MOTIIH YCTHO BBICTYIATH B cyze. [10106HBIM %e 06pa3oM B geie
Maiizum npomue Poccuu ECIIY onpenenni, 94To HapymeHus cTaTei 6 He OBII0, KOTIa
00BHHsAEMOMY OBLIO OTKA3aHO B TOM, YTOOBI €T0 B YTOJIOBHOM J€JIe MPEACTABIISIIN €T0
MaTh u cectpa. ECIIY npuHsI apryMeHTH TOCYJapCcTBa O TOM, YTO Ha3HAYCHHE
po¢eCCHOHANBHBIX aJIBOKATOB, a HE MPOCTHIX TPaKIaH, CIIY)KHIIO MHTepecaM KadecTBa
3alIUTHl, YIUTHIBas TSXKECTh OOBHHEHNS M CIIOKHOCTH JIea .

D. KAYECTBO PABOTHBI AJIBOKATA, IIPEJOCTABJIAIOLIEI'O
IOPUJINYECKYIO IOMOIb

41. OpgHOrO TOJBKO HA3HAYEHHS aJBOKATA HEJAOCTATOYHO JUISI TOTO, YTOOBI TOCYIapCTBO
BBITIOJTHHAJIO CBOIO 0053aHHOCTH 110 MPEOCTaBICHNIO 3(()EKTUBHON IOPUANIECKON
noMoIy. Eciu npenocTaBasoniuil IopuANYECKy 0 IIOMOIIb a/IBOKAT HE 00ecnednBaeT
3¢ (heKTHBHOE NMPEICTAaBUTENBCTBO, U 3TO SBIISETCS OYEBUIHBIM UM JOBOIUTCA 10
CBEICHHA TOCYIAPCTBEHHBIX BJIACTEH, TOCYIapCTBO 0053aHO BMEIIATHCSA U HCTIPABUTh
3Ty OMIHNOKY.

42. DOTOT mpUHIUI OB YCTAaHOBICH B nene Kavacuncku npomus Aécmpuu, B KOTOPOM
ECIIY nocranoBwui:

«l"ocymapcTBO HeNb3st CYMTATh OTBETCTBEHHBIM 32 JIFO0YIO OINOKY aJBOKaTa,
HA3HAYEHHOTO IPEJOCTABIATh FOPUINYECKYIO IOMOLIb. .. He3aBucumocTs
npogeccun agBoKaTa OT rocy1apcTBa 03HAYAET, YTO IOBECHHE aBOKATA 3ATUTHI
SIBJISIETCSL, 110 CYILLECTBY, I€JI0M MOA3AIIUTHOIO U €ro aBOKaTa, HE3aBUCUMO OT
TOT'0, HA3HAYEH JIM aJIBOKAT B PAMKaX CXEMbI IOPUIUYECKOM IOMOIIH UIU
MIpUIJIAlIeH YacTHEIM 00pa3oM. Cyx cornamaercst ¢ Komuccneit B ToMm, 9TO B
COOTBETCTBHH C IIYHKTOM 3(C) CTaThu 6 KOMIIETEHTHbIE HAIIMOHAJIBHBIE BIACTH

* Pamon ®panxesa Opeuxcac npomue Uenanuu, ECITU (dec.), Pemenne ot 21 Hos6ps 2000 r.

* JTacepbnom npomus Ilseyuu, ECITY, Pemenne ot 14 supapst 2003 r., mi. 60-62.

* Megpmax u opyaue npomus ®panyuu, ECIIY, Pemenne Bonpmoii [Tamatsr ot 26 uons 2002 T., B
nm. 42-44.

B Maiizum npomug Poccuu, ECITY, Pemenue ot 20 suBaps 2005 r., B . 70-71.
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43.

44,

45.

46.

47.

JOJDKHBI BMEIIATHCS, TOJIBKO €CIIM HECITOCOOHOCTH aJ{BOKATa, MPE0CTABIISIOIIEr0
IOPUINYECKYIO ITOMOIIIb, 00eCcednTh 3P PEKTUBHOE IPEICTABUTEIHCTBO, SBIIETCS
OYEBHIHON WITH TOBEIEHA 0 HX CBEICHHUS KAKMM-THOO APYTHM CIIOcoGoM» ™.

ECIIY nmoxgepkHy1, 9TO eciu 05 005S3aHHOCTD TOCYIapCTBA OTPAHUINBAIIACH TOIBKO
Ha3HA4YEeHHEM aJIBOKATa, «3TO MPUBOIMIO OBbI K pe3ysIbTaTaM, KOTOpbIe HECTIPaBEATUBEI
¥ HECOBMECTHMBI KaK ¢ (OPMYIMPOBKAMH MOAMYHKTA (C) MyHKTa 3 CTaThbu 6, TaK U CO
CTPYKTYpOH CTaThu 6 B 1[E€]I0OM; BO MHOTHX CIIy4asix OecIuraTHas I0pHaIndecKas TOMOIIb
MOTJ1a GBI OKa3aThCs OECIIONE3HOMN .

B curyanusx, korja HeIOCTATKA 3aIIUTH OOBEKTUBHO OYEBUIHBI, OOBHHICMBINA HE
JIOJDKEH aKTUBHO JKAlIOBATHCS, YTOOBI IPUBJICYb BHUMAHHE MPEICTABUTEIICH
rocyzapcTBa K 3TuM HefpoctatkaM. B gene Cannuno npomue Umanuu Cyq HazHadaI
3asBUTENIO HA KAXKABIX CIYIIAHUSX HOBOTO a/IBOKATAa, U KaXKIBI HOBBIM aIBOKAT OBLI
HE TIOJITOTOBJICH K CIYIIaHUSIM U He o3HakomiieH ¢ aenoMm. ECITY mocranoBmi, 4To cyq
He obecredmt 3¢ (PEeKTUBHYIO 3aITUTY, JaXKe HECMOTPSI Ha TO, YTO 3asBUTEIH HE
’KaJlOBaJICA Ha 3Ty CUTYalLUIO CYJly WM CBOUM anBokatam™®. Dtu MPUHITUIBI OBLITH

HpI/IHHTBI H HOL[TBep)K,[[eHI)I KOMI/ITCTOM 10 HpaBaM YCcJIIOBCKA HpI/I HpI/IMeHeHI/II/I CTaTefI
9 u 14 MIITTIITY.

Be3neiictBue niamn abceHTeusm (0OTCyTCTBHE)

OTcyTcTBHE OOBIYHO PACCMATPUBAETCS KaK HEIOCTATOK, OUCBUAHBIN I TOCYIapCTBa.
B nene Apmuxo npomue Hmanuu Ha3HAYEHHBIN 3aIBUTENIO aJIBOKAT C CAMOI'0 Hauasa
MIPOU3BOJICTBA T10 JIETTy OTKA3BIBAIICS MIPEACTABIATH 3asBUTENS, CCHUIASICh HA IPYTHE
00s13aTENBCTBA U II0OX0E CAaMOYYBCTBUE. HecMOTpst Ha 3TO TOCYIapCTBEHHBIEC BIIACTH
HE 3aMECHIIIN HA3HAYEHHOTO aJIBOKATA IPYTUM IOPUAUUECKAM MPEIACTABUTEIICM.
YcranoBuB HapymieHue myHkTa 3 ctateu 6, ECITY oTmeTwL, 9TO KOT/1a Ha3HAYEHHBIH
aIBOKAT HE MOJKET BBHIIOTHATH CBOM O0S3aHHOCTH U BIIACTU 3HAIOT 00 3TOM CUTyallnU,
OHH 00s513aHBI THOO0 3aMEHUTH €T0, IN00 YOSAUTHCS, YTO OH BBHIIOTHICT CBOH
o6s3anHOCTH ™.

MosngyaHne 1 HeCITIOCOOHOCTH BBITIONIHITH OCHOBHBIE (DYHKITUH TaK)K€ MOXKET OBITh
OUYEBUIHBIM HEJIOCTATKOM, TPeOYIOINM BMEIIAaTENbCTBA TocyAapcTBa. B nene @anvkao
0oc Canmoc npomus Ilopmyeanuu aiBOKaT IPUCYTCTBOBAJ Ha Cy/€, OJHAKO XPAHMII
MOJIYAHUE; OH HE IPOBOJUI IIEPEKPECTHBIX JOIPOCOB CBUAETENEH U HE NPEANPUHUMAT
HUKAKHX JIEHCTBUH OT IMEHH 3asABUTENS . 3aBUTENb HEOJHOKPATHO KaJIOBAJICA
BJIACTAM Ha IUIOX0€ Iopuandeckoe npenacrasurensctso. ECIIY onpenenni, 9to Bracti
He o0ecrevmn peantbHyI0 IOMOIIb, B IPOTHBOMOJIOKHOCTD JINIIh «HA3HAYEHUION
a/[BOKATA, M YTO OHH OBLIN 0GSA3aHEI BMEIIATHCS .

[Tomo6Ho 3TOMY, B pemiennu Komurera o nmpasam desioBeka o aery bopucenko
npomue Benepuu Komurer Hamen Hapymenue myHkra 3 crarsu 14 MIITTII, xorna
aJIBOKAT IOPUAMYECKON TOMOIIY HE SIBUJICS HA JOIPOC 3asBUTEIS U HA CIIyLIAHUS 110

* Kamacuncku npomus Aécmpuu, ECITY, Pemenne ot 19 nexabps 1989 ., B 1. 65. CM. TakiKe:
Apmuxo npomus Hmanuu, ECITY, Pemenue ot 13 mas 1980 r., B n1. 36; Cannuno npomuse Umanuu,
ECIIY, Pemenue ot 27 anpens 2006 r., B 1. 49; Yexanna npomue [lopmyeanuu, ECITY, Pemenue ot
10 oxta6ps 2002 r., B 1. 60; [Jayo npomue [lopmyeanuu, ECITY, Pemenne ot 21 anpens 1984 r., B 1.

38.

* Apmuxo npomue Hmanuu, ECITY, Pemenue ot 13 mas 1980 r., B m. 33.

* Cannuno npomue Hmanuu, ECITY, Pemenne ot 27 anpens 2006 T., B 11. 51.

7 Anexcanop Bymosenxo npomus Yipaunst, KITY OOH, Pemrenue ot 19 momns 2001 r., U.N. Doc.
CCPR/C/102/D/1412/2005 (2011), B 1. 4.14.

* Apmuxo npomue Hmanuu, ECITY, Pemenue ot 13 mas 1980 r., B m. 33.

¥ ®anvrao doc Canmoc npomue Iopmyzanuu, ECITY, Pemenue ot 3 urons 2012 r., B mm. 12-18.
0 Tam Jrce, B 1I. 45.
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48.

49.

50.

BOTIPOCY €T0 3aKII0OUEHUs Mo cTpaxy. KoMuTeT 3aBmiI, 4TO TOCy1apCTBO-YIaCTHUK
65110 00s13aHO0 06ecTeunTh P PEKTHBHOCT IOPUIHUECKOTO IIPEICTABUTEIBCTRA .

KoHpJauKTHI HHTEPECOB

Ecnu npenoctaBisiomuii I0puIN4eCcKyI0 TOMOIIb aBOKAT pabOTaeT B YCIOBUAX
KOH(JINKTAa HHTEPECOB, ITO OOBIYHO SABJISETCA OUYEBUIAHBIM HEJOCTATKOM, TPEOYIOIIUM
BMeIlIaTeIbCTBA rocynapeTa. B nene Mondosany npomue Pymbinuu Tpoux
COOOBHHSIEMBIX IIPEACTABIISAT OAWH Ha3HAYEHHBIH rOCY1apCTBOM aJIBOKAT, HECMOTPS Ha
TO, 9YTO X MHTEPECH! OB MPOTHBOPEYNBBIMU: ABOE OOBUHAEMBIN HaITN
IpHU3HATEIbHBIC MIOKAa3aHNsA, B TO BpeMs Kak TpeTuil (aBTop 3assienus B ECIIY) cBoeit
BUHBI HE TIPU3HAI. XO0TS 3agBUTEIb HE )KaJOBaJICA Ha HeAP(HEKTUBHYIO IOPUIIMUECKYIO
MIOMOIIIb, 3TO HE OCBOOOYKAAJIO BIACTH OT UX 00A3aHHOCTH 00ecnednTh 3P PEeKTUBHYIO
FOPHIMYECKYIO TOMOIIb .

HenoBoJibcTBO padoToii agBokaTa

ManoBeposTHO, YTO IPOCTOE HENOBOIBCTBO MAHEPOU BENECHHUS [1€1a UIIU MEIKUMU
omuOKaMH 1 HEIOCTaTKaMH B paboTe aJIBOKATa MPUBEIET K CUTYaIlUH, B KOTOPOH
rocynapcTBo 00s3aH0 BMemaThes. B nene Kavacuncku npomus Aécmpuu 3asiBUTENH
YKaJIOBAJICA Ha Ka4eCTBO pabOTHI alBOKATa, IPEIOCTABIABIIETO MY IOPUANYECKYTO
noMoib. OHaKO, B OTJIMYHE OT aJ[BOKATa B Jene Apmuxo, KOTOPBIH «C caMoro
HAYATA. .. 3a9BHII, YTO OH HE CIIOCOOCH AeHCTBOBATE» °, 4IBOKAT 3asBUTEIS
IPEANPUHSI HECKOJIBKO IIAr0B J0 CyZa, B TOM YHCIIE OH MOCEINAN 3aBUTEIIS B
TIOpBME, MTOJIaNT XKaJIo0y Ha pemieHre 00 0OCTaBICHUH O] CTPAXKEH, a TakKe IoJaBall
XozaTaiicTBa 0 ABKe CBHAeTeNneH . XoTs paboTy afgBOKaTa MOXHO OBLIO KPUTHKOBATH,
ECIIY moctaHoBmII, 4TO 00CTOSITEIHCTBA €TI0 MPEJCTABUTENHCTBA HE
CBUETEIHCTBOBAIH O HECITIOCOOHOCTH MPETOCTaBUTh IOPUINIECKYIO IOMOIIb, KaK
TpeOyeTcs B MyHKTE 3 CTaThu 6, Wik 00 OTKa3e B CIIPaBeIJIMBOM CyIeOHOM
pa3dupaTenbCTBe, B COOTBETCTBHUY C ITYHKTOM | CTaThu 6 MIITTIIT.

Opnaxo B onpeneneHHbIx oocToaTensctBax ECIIY onpenensi, 9o moxas padora
aJIBOKaTa MOKET IPUPABHUBATHCS K «SIBHOMY IpoBairy». B nene Yexania npomus
Tlopmyeanuu peIOCTaBISBIINN IOPUANIECKYIO IIOMOIIb aJBOKAT HE BHITTIOTHIII
«TIPOCTOE U YUCTO (HhOPMATBHOEY MPABUIIO IIPHU MOJaUe aeIUIIINOHHON Kano0sl. B
pe3ynbTare aneusirs ObuTa OTKIOHEHA. 3asBUTENH ObUT B 0COOCHHO YSI3BUMOM
MOJIOKCHHUH KaK MHOCTPAHEIl, HE TOBOPUBIIHHA Ha SI3BIKE, HA KOTOPOM BEJIOCh
CyIOIPOU3BOJICTBO, 1 €MY TPO3UJI NIUTEIBHBINA CPOK TIOpeMHOTOo 3akmouenns. ECITH
MTOCTAHOBHII, UTO:

«["ocymapcTBO HeNb3s CYMTATh OTBETCTBEHHBIM 32 JIF000€ HECOOTBETCTBHE MIIN
OmMOKy B IOBEIEHUH 3aIIUTHI 3aBUTEIS, BO3JII0KEHHOH Ha €T0 0(UITHAIBHO
Ha3HA4YEHHOTO aJJBOKATa... OJHAKO... B OMPEAEIIEHHBIX 00CTOATENBCTBAX XaJIaTHOE
HEBBINTOJIHEHHE YUCTO ()OPMAITBHOTO YCIOBHUS HENb3s CPAaBHUBATH C HEOO{yMaHHOM
JMHWEN 3aIUThI U ¢ MPOCTON OITMOKOH B apryMeHTanuu. JTO Tak, KOT/ia B
pe3yapTaTe TaKOH XaJlaTHOCTH OOBUHSEMBIH JINIIAETCS CPEACTBA MTPaBOBOI

> Bopucenxo npomue Benzpuu, KIT4 OOH, Pemenne ot 14 oxts6ps 2002 r., UN. Doc.
CCPR/C/76/D/852/1999, B 1. 7.5. Cm. takxe: Caudosa npomug Tadxcuxucmana, KITH OOH,
Pemrenue ot 8 uroinst 2004 r., UN Doc. CCPR/C/76/D/852/1999, B 1. 6.8; Konnunc npomus Amatixu,
KITY OOH, Pemrenue ot 25 mapta 1993 r., U.N. Doc. CCPR/C/47/D/356/1989, B 1. 8.2. CpaBHuTte C:
betinu npomue Amaiixu, KITY OOH, Pemenue ot 17 centsops 1999 r., U.N. Doc.
CCPR/C/66/D/709/1996, B 1. 7.2.

> Monoosany npomue Pymwinuu, ECTIY, Peurenue ot 19 monst 2012 1., B 11. 75.

> Apmuxo npomuse Umanuu, ECITY, Pemenue ot 13 mas 1980 r., B m. 33.

>* Kamacuncku npomue Agcmpuu, ECIIY, Peurenne ot 19 nexa6ps 1989 r., B 1. 66.

> Kamacuncku npomue Agcmpuu, ECTIY, Peurenne ot 19 nexa6ps 1989 r., B mm. 70-71.
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3allUThI, 1 KOTAA 3Ty CUTYallUIO HE MOKET UCIIPABUTL BbIIIECTOAIAA CYIIC6H21$I
I/IHCTaHIII/ISI»SG.

51.  ECIIY nocTaHOBHI, YTO HECTIOCOOHOCTH a/IBOKATa BBIIIOJHHUTH MIPABHIIO MIPH 110/1a4e
aneJUIAIMOHHON ’Kaja00k! ObLiIa SBHBIM IIPOBAJIOM, KOTOPHIN TPeOOBAT MO3UTHBHBIX MEP
co croponsl rocyaapcrsa. [Janee ECITY o0wscHum, uTo « BepXoBHEIH Cy1 MOT,
HaIMpuMep, IPUTIACUTH O(QUIHATFHO HA3HAYCHHOTO aJBOKAaTa, 9TOOB OHA BHECIIA
n00aBIICHUS WU UCTIPABUIIA IOIaHHYIO K00y, BMECTO TOTO, YTOOBI OOBABIATH
AN IISIHOHHYIO XKano0y HEMPHEMIEMO»” .

52. IlomoOHsle mpaBuia OBITH yCTaHOBIEHBI KOMHTETOM IO ITpaBaM 4yesioBeKa Ipu
npuMeHeHnn myHkTa 3 crateu 14 MIII'TIIL. B nene Cvum u Cmiwoapm npomus HAmatiku
KomuTteT moctaHoBmII, 4TO rOCYy1apCTBO-YIaCTHUKA HENIB3sI CYUTATh OTBETCTBEHHBIM 32
HETIOJrOTOBJICHHOCTH MJIH MPeAIoiaraeéMble OMNOKH, C/IeTaHHbIe aABOKATOM 3aIlUTHI,
€CJIM TOJIBKO OHO HE JIMIINIIO aBTOpa JKaJI00BI M €r0 aABOKAaTa BPEMEHH IS TIOJATOTOBKH
3aIIUTHI (CM. HUXKE), WU €CIIA TOJIBKO CyAy HE JTOJDKHO OBUIO OBI OBITH OUEBUIHBIM,
9TO MOBE/ICHHE aBOKATA HECOBMECTHMO C HHTEPECAMH [IPaBOCY IS .

I[OCTaTO‘lHOG BpeMs 1Jisl NOATOTOBKHU 3alIUTHI

53. HecnocoGHOCTB TocyapcTBa 00ecedynuTsh OQUIHATFHO HA3HAYEHHOMY aJBOKATY
JIOCTATOYHOE BPEMS U BO3MOXKHOCTHU JJIs1 TOATOTOBKU 3aIIUTHI SBIIETCA HaPYIIEHUEM
nyskTta 3 crateu 6 EKIIY. B nene Jayo npomue [lopmyzanuu npenocTaBiasBIINN
IOPUINYECKYIO ITOMOIIb aJJBOKAT OB Ha3HAYEH BCETO 3a TPH JHS JI0 CyJAa IO
cnoxxaomy aery. ECITY nmoctaHOBHII, YTO TOCYJapCTBEHHBIM BIACTAM OBLIO
COBEpIIEHHO OYEBH/IHO, YTO Y a/IBOKATa IOPUIMYECKOI MOMOITH He OBLIO
JIOCTATOYHOT'O BPEMEHH IS TIOJATOTOBKH K Cy/ly, M YTO OHH JIOJKHBI ObUIM BMEIIAThCH,
4TOGBI 06ECHEUNTh KAUECTBO 3alIUTHI .

54. TlomoOHo 3TOMY, B niene boeymun npomus [lopmyeanuu 3asiBUTENS MPEICTABIIT
aJBOKAT I0PUANYECKON MOMOINY, KOTOPBIA HE IPEAIPUHSI HUKAKUX ACUCTBUI B X0/
MIPOU3BOICTBA MO ey, 32 UCKIIOYEHHEM TOTO, YTO 33 TPU AHA JI0 CyJIa TOIPOCHII
0CBOOOJUTH €ro OT ATOTO JieTa. 3aMEHUBIINH €ro aABOKaT ObUT Ha3HAYEH B JACHb
HadJaja cy1e0HOro mporecca, 1 Ha 03HAaKOMJICHHE ¢ MaTepHallaMy Jiejla y Hero ObuI0
Bcero math gacoB”. ECITU mocTaHOBWI, 9TO KOTa mpobiieMa ¢ IOpUANIECKUM
MPEICTaBUTEIHCTBOM OYEBHUIHA, CY JOJKEH B3STh HHUIIMATHBY U PEIINUTH 3Ty
npo0ieMy, HapuMep, U3aTh IPHUKa3 00 OTCPOUKe CyIeOHOTO 3aceqaHmsl, 9TOOBI
BHOB; Ha3HAYEHHBIH aJBOKAT UMEJI BO3MOKHOCTh O3HAKOMHUTHCS C MaTepHaIaMH
Jena’ .

55. Kowmwurer no nmpaBaM 4enoBeKa Mog0OHBIM k€ 00pa3oM HOATBEPMII ATOT PUHITHII B
psane nen. B nene Jowcopooc Yuncmon Peiio npomue Amatixu, B KOTOpOM OOBHHIEMOMY
rpo3uiia cMepTHas Ka3Hb, aJJBOKAT IOPUANIECKOM MOMOIIY HEe IPHCYTCTBOBAJ Ha
NPEABAPUTENBHBIX CIYIIAHUSIX H BCTPETHIICS C 3asIBUTENIEM TOJIBKO 33 AECATH MUHYT IO
Havasa cyie0Horo mporecca. KoMHTET MOCTaHOBUII, YTO 3TO SIBISIOCH OYEBHIHBIM

*® Yerxanna npomus Mopmyeanuu, ECITY, Pemenue ot 10 okTsi6ps 2002 T., B IL. 65.

" Yexanna npomus [opmyeanuu, ECITY, Pemenue ot 10 okTs6ps 2002 T., B 1. 68.

¥ Cvwum u Cmioapm npomue SAmaiiku, KITY OOH, Pemenue ot 8 anpens 1999 r., UN. Doc.
CCPR/C/65/D/668/1995, B 1. 7.2. Cm. Takxe: Bepecghopo Yaiim npomue Amaiiku, KITH OOH,
Pemtenue ot 27 utons 1998 r., U.N. Doc. CCPR/C/63/D/732/1997, B 1. 9.2; I nenn Dwbu npomus
Tpunuoaoa u Tobazo, KIT4 OOH, Pemienue ot 21 mapra 2002 r., U.N. Doc. CCPR/C/74/D/580/1994,
B 1. 10.4; Beiinu npomue Amatixu, KITY OOH, 17 cents6ps 1999 r., U.N. Doc.
CCPR/C/66/D/709/1996, B 11. 7.1, Pacmopeyes npomus Ionvwu, KITY OOH, 28 mapra 2011 r., U.N.
Doc. CCPR/C/101/D/1517/2006, B 11. 9.3.

> layo npomue Iopmyeanuu, ECTIY, Pemenue ot 21 anpens 1984 r., B m. 42.

% Boeymun npomue Hopmyeanuu, ECITY, Pemenue ot 7 oktsabps 2008 T., B 11. 27.

' Boeymun npomue Hopmyeanuu, ECIIY, Pemenue ot 7 oktsabps 2008 T., B 11. 49.
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HapymenueMm nynkTa 3(b) crateu 14 MIITTI®. 1 Ha000pOT, B Aene Xuit npomue
Hcnanuu cynednsrit mporiecc 66U OTCPOUYEH, YTOOBI aIBOKAT UMEN BO3ZMOKHOCTD
JOJDKHBIM 00pa30M MOATOTOBUTH 3AIIUTY, M TOATOMY KOMHUTET TOCTaHOBWUII, YTO
HapylLleHus NyHKTa 3 crtaThu 14 He osu10%. B IIpuHnunax u pyKoBOJSIIUX
nonoxxernssx OOH Taxke mpuUBOASITCS yKa3zaHUS O TOM, YTO HEOOXOIUMO IS
obecrieueHust JOCTATOYHOTO BPEMEHU Ha IMOATOTOBKY 3alUTHL, IPH YTOM OTMEYaeTcs,
910 d(h(PEeKTUBHAS IOPUIUIECKAS TOMOIIH BKIIIOYACT «IIPEJOCTABICHUE
OecTpenITCTBEHHOI'0 JOCTYIIA K yCIIyTaM IOPUCKOHCYIBTOB 33/IepKAaHHBIM JTUIIaM,
obecrieueHne KOHPUICHITMATHPHOCTH KOMMYHUKAIIAN, JOCTyTIa K MaTepuaiaM Jeina, a
TaKKe MPETOCTABICHUE TOCTATOYHOTO BPEMEHH M BO3MOXKHOCTEH ISl TIOTOTOBKH
cBoeii 3amuTh»™

E. HABHAYEHMUME A/IBOKATOB, IPEJOCTABJIAIOIINX
IOPUJINYECKYIO IOMOIb

56. Xors cratesa 6 EKIIY He npuMeHsieTcsl HEOCPEACTBEHHO K MOPSIAKY PACCMOTPEHUS
3asBJICHUI O IPENOCTaBICHUH IOPUINYECKON IIOMOIIY HA HAIUOHAIBHOM YPOBHE,
ECIIY mosxeT paccMaTpuBaTh TAKOH MOPSIOK B TOM OTHOLIEHHH, YTO CEPHE3HBIE
HEJ0CTaTKH 3TOH MpOoLeAypbl MOTYT OKa3aTh PEIIAOIIEE BIUSHUE HA IPABO HA NOCTYIIL
K cymy”.

CTapaTeJ'II)HOCTl)

57. PaccmatpuBas 3asBI€HUS O NPEAOCTABICHUN IOPUANYECKON TOMOIIHU, OTBETCTBEHHbIE
BJIACTH WJIX CYJbI JOJDKHBI IIPOSBIATE CTapaTelbHOCTh. B nene Tabop npomus Honvuiu
ECIIY onpexnenwi HapyIIeHHe IyHKTa 1 cTaTbu 6, KOTJ1a perHOHAIBHBINA CyJT OTKJIOHHT
IpOCKOy 3agBUTEINS O MTPETOCTABICHUH IOPUANYECKON TOMOIIHN JJIs TIOJa4H
kaccaruonHo# xano0sl. ECITY ycraHoBHII, 4TO MpoCch0a 3agBUTENS O IPEAOCTABICHUHT
IOPUINYECKON TIOMOIIIM paccMaTpUBaIach 0e3 JOMKHON CTapaTeIbHOCTH, TaK KaKk
PETHOHATIBHBIN CyJ] HE IPEACTaBIJI OCHOBAHMH I OTKa3a M W3JIaJl CBOE pEIIeHne
gepes MecsIl Mocie KpaifHero cpoka JUIs oAl KacCalHoHHO# xamobs’. Cy
IpUHsI I0A00HOE pelienue B aene Bepcenv npomus Ilonvuiy, B KOTOPOM COBET 110
IOPUINYECKON TIOMOIIIM COOOITIII O CBOEM OTKa3e 3a JBa JHS JI0 HCTEUYEHHUS CPOKa
01891 ATeUTSIHH [0 Aely 3asBUTeI .

Cgo0oaa oT npousBoJia

58.  ECIIY Taxxe paccMaTpHuBaeT BONPOC O TOM, IPEIOCTABIISAET JIH OpraH, OTBETCTBEHHBIN
3a MPEJOCTABIICHNE IOPUIUIECKON TOMOIIHY, «TBEPAbIE TAPAHTHH 3AILUTHI OT
IIPOU3BOJIa». BCIo cucteMy FHOPUINYECKON TOMOIIY MOXKHO CYUTATh IIPOU3BOJIBHOM,
€CJIM peLIeHHs OPraHa [0 IPUANYECKON IOMOLIY HE MOJIEkKAT IEPECMOTPY, WIH €CIU
KPUTEPUH U METOBI BEIOOpA /€T, TPUEMIIEMBIX I OKa3aHUS I0PUINIECKON ITOMOIITH,
OCTAIOTCS HESICHBIME' . OHA TAKKE MOKET OBITh TIPOM3BOIBHOMN, ECITH O COCTABE OPraHa

62 IDicopooc Yuncmon Petio npomus Amatiku, KITY OOH, Pemenue ot 14 utons 1994 r., U.N. Doc.
CCPR/C/51/D/355/1989, B 11. 14.2. Cm. Takxke: Pobuncon npomue Amaiixu, KITY OOH, 30 mapTa
1989 r., U.N. Doc. CCPR/C/35/D/223/1987, B . 10.2-10.3.

I'nengpopo Kemnbenn npomus Amarixu, KITH OOH, Pemenue ot 7 anpens 1992 r., U.N. Doc.
CCPR/C/44/D/248/1987, B 1. 6.5.

8 Xunn npomus Henanuu, KITY OOH, Pemrenne ot 2 anpenst 1997, UN. Doc. CCPR/C/59/D/526/1993
(1997), B m. 14.1.

% Mpunyuner u pyrosodsuue nonoxcenus OOH, Tpunrun 7, B 11. 28.

 I'ymeppyno npomue dpanyuu, ECIIY, Peurenue ot 12 mons 2003 T., B 11. 44

% Ta6op npomue Ionvw, ECITY, Pemenue ot 27 mons 2006 r., B mL. 44-46. Cwm. Takxe: A.5.
npomug Cnosaxuu, ECITY, Pemenue ot 4 mapta 2003 r., B 1. 61.

%7 Bepcenv npomue Ionvwu , ECITY, Pemenue ot 13 centsOps 2011 r., B m. 52. Cm. Taxxe: P.J.
npomug Ilonvwu, ECITY, Pemenue ot 18 nexadbps 2001 r., B mm. 50-52.

% Canmambpooxcuo npomue Hmanuu, ECTIY, Peurenne ot 21 cenrtsiGps 2004 r., B m. 54.
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59.

60.

61.

MOXHO CKa3aTh, YTO OH HpeIIB351TBII7169. B nene /lenv Con npomuse @panyuu ECITH
MOJIAepIKaJl CHCTEMY, B paMKaxX KOTOPOI MPUHIMAIUCH PEIIEHNUS O IPEJOCTaBICHUN
IOPUINYECKON TTOMOIIH, TOTOMY 4TO B Oduce ropuandeckoil momouty paboTanu CyabH,
aJBOKATBI, TPaXXIaHCKHE CITy’KaIllNe U MPEACTaBUTENN O0IIECTBEHHOCTH, M TOTOMY YTO
«3TO0 pa3zHooOpasne 00ECTIeYNBANIO TOJDKHBIN yUeT TpeOOBaHUH O HajIekKaleM
OTIPABJICHHUH IPABOCYIHS H O COOITIOICHNH TIPAB 3ALIUTED .

BepOﬂTHOCTb ycnexa

Korna npeacraBureny HaIMOHAIBHOTO OpraHa 1Mo IPHUINIECKOi TOMOIITH
OTIPEAIETISIOT, TpeOyeTcs TN I0pUAnYecKas IIOMOIIbL C YI€TOM CYIIECTBa JeNIa, KaK
MIPaBHIIO, JAJISl HUX HETIPUEMIIEMO pacCMaTpHUBATh LITAHCHI 3asBUTENS Ha yciex aena. B
nene Aspmce npomue bBenveuu ECITY onpenenwn HapymeHue nmyHkTa 1 crateu 6, Koraa
pock0a 3agBUTENS O IPEAOCTABICHUH IOPUIMYECKOIl TOMOIITH OblIa OTKIOHEHA,
MOTOMY YTO HAallMOHAJIHHBIN COBET MO IOPUAMYECKON MOMOIIH PEIIII, 9TO €ro
3asiBIIeHHE OBIIO «HEI0CTaTOYHO 0OOCHOBAaHHBIMY». B 3TOM mene 3asBuTens
00513aTeIpHO TOJKEH OBLT MPEACTaBIATh aABOKAT JUISI TOIa4H aIeIUIAIIHOHHON
aJI00bI; OH HE MMEJ MIpaBa M10/1aBaTh aleUIIHOHHYIO ’Kajlo0y CaMOCTOSITEIBHO.
ECIIY onpenenu, uro CoBET MO IOPUANIECKON TOMOIIY HE JODKECH OBLI OIICHUBATH
MEPCIEeKTUBBI yCIIeXa 3asSBUTENS; ITOT BOIIPOC, CKOPEe, OTHOCHJIICS K KOMITETEHIIHH
kaccanuoHHOTO cyaa. ECITY nanee mocTaHOBWIL, UTO OTKA3bIBAs B yAOBIECTBOPECHHUH
XO0JaTaliicTBa Ha TOM OCHOBAaHWH, YTO aNeJUISIHS HE MPEACTaBIAIACh JOCTATOYHO
o0ocHoBaHHOH, COBET MO IOPUAMYECKON MOMOIIH HAPYIINI caMy CyTh IpaBa
3asBUTENs HA TPUOYHAI (JOCTYII K IPaBOCYMI0) .

Opnaxo ECITY momyckaer MCKITIOUEHHUS U3 3TOTO NMPaBMJIa B OTPAaHUYECHHBIX CITydasx,
KaCaroIuXCcs cTaanu ooxkanoBanus. B nene Monnenn u Moppuc npomueé
Coedunennozo Koponrescmea ECITH mocTaHOBMII, YTO MHTEPECHI TPABOCYANUS HE
TpeOyIOT aBTOMAaTHYECKOTO MPETOCTABICHHS OSCTNIATHON I0PUINIECKOI TTOMOIITH
BCSAKHH pa3, KOT/1a OCYXJICHHOE JINI0, 0€3 00bEKTHBHOI BEPOSITHOCTH yCIIeXa, KelaeT
00>XayloBaTh pelIeHne Mocie CIpaBeNInBOTO CyAe0HOTo pa3dupaTensCTBa B CyIe
NEpPBOM MHCTAHLUU, B COOTBETCTBHH CO CTaThel 6. [IpuMeuaTenbHo, 4TO B 3TOM Jelie
BEPOSATHOCTH yCIIeXa OIIEHNBAJ aJBOKAT, IPEICTABIABIINI 3asIBUTENS B CyJIe IEPBOU
uHCTaHINU. OH BBICKa3aJl PeKOMEHIANI0 OTHOCUTEIHHO TOTO, YTO JUISl YCIIEITHON
aneISIIUK HeT 000CHOBAHHBIX NMEPCHEKTHB, OAHAKO 00a 3aSBUTEIIS IPOUTHOPHUPOBAIH
oty pexomenaanuio. ECITY nocranoBui, 4T0 HapymeHus He OBUIO, TOTOMY YTO
3asBUTENH IMOIH30BATNCH OECILIATHON IOPUINICCKON ITOMOIIBIO KaK B CYyJE IepBO
WHCTAHIINY, TaK U TOCJE Cy/1a, KOTAa MOJYyYMIH PEKOMEHIANI0 OTHOCUTEIHHO TOTO,
HUMEIOTCS JIU IOCTaTOYHBIE OCHOBAHUS [ alleJUIAIUT

F. IPAKTUYECKHUE TPEBOBAHUS J1JIs1 OBECIIEYEHU A
®YHKIMOHAJBHOCTHA CUCTEM IOPUJIUYECKOM ITOMOIIH

[Ipu3nanwus mpaBa Ha IOPUANIECKYIO IIOMOIIH B 3aKOHOIATEIHCTBE HEAOCTATOUYHO JIJIS
obecrieueHust TOro, YToOBI 3TO MPAaBO COOIIOATOCH B IOBCETHEBHOM MPAKTHKE. DTO
MPaBO MOAKPEIUIIECTCS HAIeKAUM (PMHAHCHPOBAHUEM, TAPAHTHSIMHU HE3aBUCUMOCTH,
PaBEHCTBOM B BOIIPOCE MPEIOCTABICHIS IOPUINYECKON TTIOMOIIH, 8 TAK)KE KPEIKIUMHU
MapTHEPCTBAMH C APYTHUMH YYACTHHUKAMU CUCTEMBI yrojaosHoro npaBocynus. ECITY u

% Canmambpooxcuo npomue Hmanuu, ECTIY, Peurenne ot 21 cents6ps 2004 r., B m. 55. Cum. Takxke:
Henv Con npomue @panyuu, ECIIY, Pemenue ot 26 ¢gespans 2002 r., B 1. 26.

" Tenw Con npomue @panyuu, ECITY, Pemenne ot 26 deppamnst 2002 r., B . 17 u 26.

™ Aspme npomus Benveuu, ECITY, Permenue ot 30 monst 1998 r., B 11. 60. ITocie 3TOro peruenus B
benbrum Oblia UI3MEHEHa HOpMa Ha «SIBHO HEOOOCHOBAaHHOE XO0/1aTalCTBOY.

™ Mounenn u Moppuc npomue Coedunennozo Koponescmea, ECITU, Pemenue ot 2 mapra 1987 r.,
mn. 63 u 67.
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62.

63.

KomuTeT 1o nmpaBam 4yesioBeka B OTAEIBHBIX CIydYasX yCTaHABIMBAIN MHHUMAaJIbHBIE
CTaHJIAPThl OTHOCUTENHHO MPAKTHYECKUX BOIIPOCOB peanu3anui (pyHKINOHATHLHON
CHUCTEMBI I0pUANYECKON nomoiu. B qononuenue k atomy B [lpunuunax u
pyxoBoasnux nojoxkeHussx OOH npuBoaaTcs moapoOHbIe HHCTPYKITHH, a
EBpomneticknit komureT o npeaymnpexaeanto neiTok (EKIIIT) u [Togkomurer OOH 1o
npenymnpexaenuto meITok (I1IT) monwtu ganeiie mo00ro MeXIyHAPOTHOTO HIIH
PETHOHATIBHOTO CYyIeOHOTO OpraHa B MPEeI0CTABIEHIH MTPAKTHUECKNX PEKOMEH AN
OTHOCHUTEIHHO 3(PPEKTUBHBIX M XOPOIIO IPOAYMAHHBIX CUCTEM IOPUANIECKON
MTOMOIIIH.

Hapnexamee ¢puHaHCUPOBaHUE U pecypChl

l'ocynapcTBa HOKHBEI 0OecneunBaTh Haaexalee (PMHAHCHPOBAaHUE CBOMX CHCTEM
IOPUINYECKON TIOMOIIH, YTOOBI OHM pacIioyiaraiy J0JDKHBIMU (PMHAHCOBBIMU U
KaJIpOBBIMH pecypcamu, u uMmenu 01opketHyto apronomuto. EKIIIT u ITIIT ¢
032009€HHOCTHI0 OTMEYaJIM MHOTOYHCIEHHBIE TIPUMEPBI TOTO, YTO OPTaHbl YIPABICHUS
HAIMOHAIBHEIX CHCTEM IOPUIUIECKON MTOMOIIH OBLIN HE YKOMILIEKTOBAHEI KaAPaMH U
MOJTy4YaJId HEI0CTaTOYHOe (PMHAHCHUPOBAHHE, U UYTO Upe3MepHast pabodas Harpyska u
HU3KHE PACIICHKHU Ha YCIYTH OKA3bIBAIH PACXOJIaKUBAIOMINI 3P eKT Ha aJBOKATOB,
MIPEIOCTABISAIOIINAX FOPUANIECKYIO oMol . HeiictButensHo, [T oTmedan sxamo0Ob
Ha TO, YTO B HEKOTOPBIX TOCYIapCTBAX aJBOKATHI IOPUINYECKOM IIOMOIIN HE KETAI0T
y4acTBOBATh B IPOM3BOCTBE IO JeJIy Ha CTaJNN PACCIEJOBAHNA, €CITN KIHEHT He
OTUIATUT ITH YCIYTH, TaK KaK O(UIIUATBHBIA TapuQ 3a TAKWE YCIYTH YCTAHOBJICH Ha
O4E€Hb HU3KOM ypOBHe74. IIIIT u EKTIIT pekoMeH0BaNIK rocyjapcTBaM epecMOTPETh
CBOU NOPSAIKHA (DMHAHCHPOBAHUS, YTOOBI 00ECIICUNTH MPEOCTABICHUE TAKOTO
(uHAHCHpPOBaHMA, KOTOpOE OyAET TapaHTHPOBATH APPEKTUBHYIO pabOTy CHCTEMBI
FOpUIHYECKOil oMoy . KOMHUTET 110 IIpaBaM 4esoBeKa TakKe OTMEUall, 4To «IpH
MPEIOCTaBICHUN IOPUINIECKON TIOMOIIHN aIBOKAT JI0JDKEH UMETh BO3MOXHOCTh
MOJITOTOBHTH 3AIIUTY CBOETO KIMEHTA B 00CTOSATENBECTBAX, KOTOPHIE ObI 0OecreunBanu
MIPABOCYIME», OJHUM U3 TAKUX 0OCTOSTENBCTB SIBISAETCS «IIPEIOCTABICHIE
HAJUTEKAIIET0 BO3HATPAK/ICHIS 3a OKA3aHHE OPHIMYECKOI TOMOIII .

B Ilpurnumnax un pykoBoasamux nojoxernsx OOH Gonee moapoOHO paccMaTpuBaeTcs
BOTIPOC O TOM, KaKHe MepHI TOCYJapCTBO JOJDKHO MPUHSATH ULl 00€CIIeYeHNs TOTO,
9TOOBI Ha IEHCTBYIONIYIO B CTPAaHE CUCTEMY FOPUINYECKON TTOMOIIIN Ha TOCTOSTHHON
OCHOBE BBIJIENIAIICH JOCTaTOYHBIE (POHBI. Takue Mepsl BKIIOYAIOT «BBIJEICHUE
OTIpEIETICHHON YacTH roCy/IapCTBEHHOTO OI0/)KeTa B 00JIACTH YTOJIOBHOTO NPaBOCY AN
Ha (MHAHCHPOBAaHUE IOPUIMUECKOM TOMOIIH, COM3MEPUMOE C IIOTPEOHOCTAMH B HEW»,
OTIpe/IeTICHNE U BHEIPEHHUE «CTUMYJIOB JUIS aJBOKATOB, C TEM 4TOOBI MOOYANTH UX K
paboTe B CeNbCKON MECTHOCTH M 3KOHOMHYECKH M COIIMATILHO HEOIaronoIyYHbIX
paifoHax» 1 00€CIEUNTh «CIIPABEIINBOE M MPOIIOPIHNOHATIFHOE pacIpeaesIeHue
CPEICTB MEXAy OpTaHaMH NMPOKYPaTyphl M YUPEKICHUSIMH, 3aHUMAIOIIIMUCS
OKa3aHUEeM IOPUANYECKON MOMOIM» . B OTHOIIEHNN KaJpOBBIX PECYPCOB B
[Ipuanunax u pykoBoaamux noioxeanax OOH rocynapcTsam pekoMeHIyeTcs

" Iamuiii Exce2oonwiii omuem ITITIT 3a nepuoo c aueaps no oexaobpv 2011 2., 19 mapra 2012 r., U.N.
Doc. CAT/C/48.3, B 1. 78. Cm. Ttakxke: Omuem o eusume EKIIIT ¢ Xopeamuio ¢ 1 no 9 dexabps

2003 2., CPT/Inf (2007) 15, B 1. 24; Omuem o eusume EKIIII 6 Benepuio ¢ 5 no 16 oexabps 1999 2.,
CPT/Inf (2001) 2, B m. 32.

" Omuem o euzume EKIIII ¢ Xopsamuio ¢ 1 no 9 dexabps 2003 2., CPT/Inf (2007) 15, B m. 24.

" Omuem o susume EKIIIT ¢ Xopeamuio ¢ 1 no 9 dexa6ps 2003 2., CPT/Inf (2007) 15, B 11. 24; Omuem
o euzume EKIIII ¢ Xopsamuto ¢ 4 no 14 masa 2007 2., CPT/Inf (2008) 29, B 1. 19; Omuem o suzume
EKITIII 6 Beneputo ¢ 30 mapma no 8 anpens 2005 2., CPT/Inf (2006) 20, B 1. 23; Omuem o suzume
EKIIII 6 Honvwy ¢ 8 no 19 mas 2000 2., CPT/Inf (2002) 9, B 1. 23.

76 Peio npomue Amavixu, KITY OOH, Pemenune ot 20 utons 1990 r., U.N. Doc.

CCPR/C/39/D/250/1987, B . 13.

" Mpunyuner u pyxosodsuue nonoxcenus OOH, Pykosopsmee nonoxenue 12.
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64.

65.

66.

«IIpeLyCcMaTpUBATh HAJUIEKAIUE U KOHKPETHBIE MIOJIOKEHUS, KACAOIIHECS
YKOMIIEKTOBAHMS KaJpaMy OOIICHAIMOHATIBHBIX CHCTEM IOPUANYECKON TOMOIIH U B
CIIy4asx, KOT/1a OTMEYaeTCs HEXBAaTKa KBATU(HUIIMPOBAaHHBIX aJBOKATOB,
HNOJAJIEP>KUBATH IPEJOCTABIICHNE IOPUINUYECKON TOMOIIH JIMIIAMHY, HE SBIISIOIUMHUCS
FOPHCTAMH, WJTH CPEIHIM IOPHINIECKHAM IEPCOHAIOM .

He3zaBucuMocThb

l'ocynmapcTBa DOIKHBI yAETATH 0C000€ BHUMaHHE 00€CIIeYeHNI0 HE3aBUCUMOCTH
aJBOKATOB, MPEIOCTABIAIONINX IOPHINIECKYIO TOMOIIb, OT OPTaHOB BHYTPEHHUX JIEN U
npokypatypsl. B [Ipuanumnax u pykoBoasmux nonoxenusx OOH nomuepkuBaercs
BaXXHOCTH TOTO, YTOOBI aABOKATHI IOPUANYECKON MTOMOIIIM MOTJIH BBITIOIHITH CBOIO
paboTy «CBOGOIHO H HE3aBHCHMOY, 0€3 BMEIIATEIbCTBA FOCY 1aPCTBEHHBIX OPraHOB .
B Ilpurnumnax un pykoBoasamux nojoxernsx OOH pexomeHnayercs yapeauTsb
0O0IIeHaMOHATBHBIN OpTaH AJ KOOPAWHAINH IOPUANIECKON TOMOIIH, TIPU 3TOM
OTMEYaeTcs, 9TO TaKO OpraH J0JKEH OBITh «CBOOOIHBIM OT M3JIHUIITHETO
MOJIUTHYECKOTO MITH Cy1€0HOT0 BMEIIATENbCTBA, OBITh HE3aBUCHMBIM OT OPTaHOB
BJIACTH IPY NPHUHATHH PEIICHUH, CBSI3aHHBIX C OKa3aHHEM IOpUANYECKON MTOMOIIH, U HE
JIOJDKEH CJIEIOBATh YKa3aHMUSIM WIIH MTOABEPIaThCs KOHTPOIIO WIH (PHHAHCOBOMY
JIAaBJICHUIO CO CTOPOHBI KAaKOTO-TH00 JIUIIa UM OpraHa MPH BHIIIOTHEHUH UM CBOMX
(yHKIHI, HE3aBUCUMO OT €ro aIMUHUCTPATHBHOMN CTp}TKTypBI»SO. B Ilpunnunax u
pyxoBoasnux nonoxkeHusx OOH taxke pekomeHayeTcs pa3padoTaTe MEXaHU3MBI
oOecriedyeHus Ka4ecTBa, YTOOBI FapaHTHPOBATh 3((PEKTUBHOCTD, IPO3PAYHOCT U
OTBETCTBEHHOCTH TP MPEIOCTaBICHNHN YCIYT IOPUANIECKON TOMOIIIH.

EKIIIT oTrmMegan KOHKpETHBIE KaJI00BI Ha TO, YTO MPEJOCTABIISIOMINE I0PHINIECKYIO
MIOMOIIIb JJBOKATHI «CTAHOBATCS Ha CTOPOHY IOJIMIINHU, HAIPUMED, MBITAI0TCA yOeIUTh
CBOHX KIIMEHTOB IIPU3HATHCS BO BCEM, B YEM OHH nono3peBa10Tc;1»81. IIIIIT Taxxe
MOTYePKHBAJ BaXKHOCTh TOT'O, 9TOOBI B TOCY/IapCTBAxX JEHCTBOBAJIA MPABOBAsl CHCTEMA,
MO3BOJIAIONIAS aJBOKATaM IOPUANYECKON MOMOIIHN «00aaaTh (QyHKIIMOHATBHOM
HE3aBHCUMOCTHIO U OI0JKETHOHM aBTOHOMUEH, YTOOBI TapaHTHPOBAThH OECIIATHYIO

IOPUANYECKYTIO TOMOIIb BCEM 3aKIITOUYCHHBIM, KOTOPBIC 00 3TOM HpOCSIT))Sz.

PaBeHncTBO B A0CTyIIE K lOpl/l)II/I'leCKOﬁ MmoMOIIu

IOpuanueckas mOMOIIs JOKHA OBITH JOCTYITHOM JUIS JIHII, IOJ03PEBAEMBIX HIIH
O0OBHHSEMBIX B COBEPIICHUH NTPECTYIUICHHUI, HE3aBUCUMO OT XapaKTepa KOHKPETHOTO
npectyminenns. ECITY nogyepknBaet, 4To 10puaAXYecKas TOMOIIs HMEET 0COOEHHO
BAYKHOE 3HAUYECHUE JUIS JIFOJEH, TON03PEBAEMBIX B TSKKUX HMPECTYIIIEHUAX, KIIOTOMY
YTO Tepe JTUIOM CaMbIX TSKKUX HaKa3aHWN COOJII0/IeHNe ITpaBa Ha CIPaBEUINBYIO
CyJIeOHYIO TIPOIIeTypy JOJKHO 00eCTIeYMBaThCS B JEMOKPATHUECKHUX 0OIIECTBaxX B
MAKCHMAIIEHO BO3MOYHOI CTEIICHI" . Kpowme Toro, EKIIIT pekoMeHi0Ban
rocy/apcTBaM OTMEHUTH CHCTEMBI, B paMKax KOTOPBIX JIIOJIH, OOBHHIEMBIE 110
OTIpE/IETICHHBIM KaTeTOPHUAM MPECTYIUICHNH (HarpuMep, OOBHHSIEMbIE B
MAIIO3HAYHTENbHBIX PECTYILICHUAX ), HE HMEIOT IPABa Ha IOPHINUECKYI0 TOMOIIE .
Y4uThIBas aBTOHOMHOE 3HaU€HHE «OOBUHEHHS B YTOJIOBHOM IMPECTYIUICHUI» B

" Mpunyunet u pykosodsuue nonoxcenus OOH, Pykosopsmee nonoxenue 13.
? Mpunyunsi u pyxosodsuue nonoxcenus OOH, Tpurmun 2 8 m. 16 u HMpusmumn 12 B 1. 36.
O Mpunyunsi u pyxosodsuue nonoxcenus OOH, Pykosoasimee monoxenne 11, B 1. 59.
8 Omuem o eusume EKIIII 6 Apmenuto ¢ 2 no 12 anpens 2006 2., CPT/Inf (2007) 47, B 11. 23; Omuem o
susume EKIIII ¢ Xopsamuto ¢ 4 no 14 mas 2007 2., CPT/Inf (2008), 29 B 1. 19.
82 Mamuiii Eoxicezo0mnviii omuem I 3a nepuoo c aueaps no dexaopv 2011 2., 19 mapra 2012 r., U.N.
Doc. CAT/C/48.3, B . 78.
8 Canvoys npomus Typyuu, ECITY, Pemenne Bomnburoii ITanatet ot 27 Hosi6ps 2008 T., B 1. 54.
% Omuem o eusume EKIIIT ¢ Hudepnanovi ¢ 10 no 21 okmsaéps 2011 2., CPT/Inf (2012) 21, B m. 18.
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COOTBETCTBUH C EKH‘ISS, BCE JII0I1, OOBUHSIEMEIE B IPECTYIUICHISX, JaXKe
MaJIO3HAUYUTEINIbHBIX, JOJIKHBI UMETh IPAaBO X0AaTalCTBOBATh O MPEIOCTABICHUU
IOPUINIECKON TOMOIIY U IPOXOTUTH TECT HYKTa€MOCTH M MPOBEPKY OOCTOATEIHCTB
Jiea, BMECTO TOTO, YTOOBI IENbIe KaTeTOPHH MPAaBOHAPYIIECHUI OBLIN HUCKITIOUYEHEI U3
CHUCTEMBI FOPUANYECKON TOMOIIIH.

67. Jlns )KeHIIMH, AeTel U IPYyIII CO CIIeUATbHBIMUA NOTPEOHOCTAMH TaK)Ke MOTYT
MOHAJI00UTHCS CIIEIMATbHBIE MEPBI TSI 00€CIIeYeHNs TOT0, YTOOBI X TOCTYI K
IOPUINYECKON TOMOIIN ObUT peanbHbIM. B IIpuHINIax 1 pyKOBOASIINX MOTOKEHUIX
OOH TpebyeTcst, 9T00BI I0pUANYECKas IOMOIIb MPEJ0CTABISIIACE 0€3 TUCKPUMIHAIIIH
¥ YUUTHIBAJIA 0COObIE MOTPEOHOCTH 3TUX TPYMII, a TAKXKE JINII, MPOKUBAIOIINX B
CENECKHX, OTJATCHHBIX i SKOHOMHUECKH ¥ COLUATBHO HEGIArOMOIyHbIX paiionax' . B
nene Anaxomba FOna npomue benveuu 3aBUTEIBHUIE OBUT 3alIpeIeH JOCTYI K
IOPUINIECKOM MOMOIIY, TOTOMY YTO OHA He Obuta rpaxkaankoi bensrun. ECITH
OTIPEETIHII, YTO ITO SABISUIOCH TUCKPUMHHAIIMEH U HapyIIEHHEM CTaThi 6 B COYETaHUHU
co cratbeit 14 EKITYY.

ITapTHepcTBa

68. T'ocynmapcTBeHHBIE OPTaHBI JOIDKHBI paboTaTh C PAIOM Pa3NUYHBIX IIpEeICTaBUTENEH
CHCTEMBbI YTOJIOBHOTO NTPABOCY AN AJIsl 00ECTIeUeHHs TOTO, YTOOBI I0pHINIecKast
MOMOIIb OBLTa MpakTHYecKoi 1 apdexTuBHON. B IIpuHIIMIax U pyKoBOISIINX
nonoxkeHmsix OOH pexomenyercs, 9To0bI rocy1apcTBa HaTaKUBAIH MAPTHEPCKHE
OTHOILIEHUS C KOJUIETHSIMH JBOKATOB MM PO ECCHOHATBHBIMU ACCOLUAIISMHY [T
MIPEIOCTaBICHNS IOPUANIECKON TOMOIIH, a TAKXKe C JPYTHMHU IOCTaBIIUKAMH
IOPUINYECKUX YCIYT, TAKUMHU KaK YHUBEPCUTETHI, OPTaHU3AINN TPasKJaHCKOTO
oOImIecTBa U Ipyrue rpymnisl | I/IHCTI/ITyTI:ISS. EKITIIT B MHOTOYHCIEHHBIX AOKIAAaX
MIPAaBUTEIHCTBAM PEKOMEH0BAJ, YTOOBI TOCYJapCTBA PAa3BUBAIHN «ITOTHOCTHIO
c(hopMUpPOBaHHBIE M HAJUIEXKAIINUM 00pa3oM (PHHAHCHPYEMBIE CHCTEMBI FIOPUINIECKOI
momomm»® i 0TMEda, 9TO «ITO CIEIYeT ACIaTh B COTPYIHHUECTRE C
COOTBETCTBYIOLIMMH MPO(ECCHOHATBHBIMI 00 AMHEHUAMHU azBokaToB»’ . EKIIII
TaK)Ke OTMeYaJ, 9YTO BO N30eKaHNe 3aAepIKEeK aIBOKATHI MOTYT «H30upaTbes U3
3apaHee COCTAaBICHHBIX CITMCKOB, KOTOPBIE Pa3padaThIBAIOTCS COTJIACHO COTJIANICHUAM
C COOTBETCTBYIOIMMH MPODECCHOHATEHBIME OPraHU3AIIAMID .

69. bounee Toro, B [Ipuanunax u pykoBoaauinx noioxerusx OOH ocobas
OTBETCTBEHHOCTH BO3JIAraeTcs Ha COTPYIHMUKOB MOJIHINH, TIPOKYPATYPHI M CyA€OHBIX

% Dueenv u opyeue npomus Huoeprandos, ECITU, Pemenue ot 8 urons 1976 r., B m. 82, 83. Cwm.
Takxke: I3ex u Konnopc npomue Coeounennozo Koponescmsa, ECITY, Pemenue bonpmoit [Tanater ot
9 okTsa6pst 2003 1., B 1. 82. [Jeseep npomug benveuu, ECITY, Pemenue ot 27 despans 1980 r., B rim. 42
u 46; Oxne npomus I epmanuu, ECITY, Pemenue ot 15 utonst 1982 r., B 1. 73; Ozmiopx npomug
I'epmanuu, ECITY, Pemenue ot 21 despans 1984 r., B 1. 46-53.

8 Mpunyunwr u pyrosodsuue nonoscenus OOH, Mpurmum 10.

8 Anaxomba FOna npomus Benveuu, ECITU, Pemenne ot 10 mapra 2009 r., B 1. 37-39 (PpakaaHcKoe
JIeJo).

8 Mpunyunwr u pyrosoosuyue nonoscenus OOH, Hpuuuun 14, Pykosogsamee nonoxenue 11(d),
PykxoBoasiee monoxenue 16.

% Omuem o eusume EKIIIT ¢ Apmenuio ¢ 2 no 12 anpens 2006 2., CPT/Inf (2007) 47, B 11. 23; Omuem o
suzume EKIIII ¢ Ascmpuio ¢ 14 no 23 anpens 2004 2., CPT/Inf (2005) 13, B 1. 26; Omuem o suzume
EKITIII 6 Beneputo ¢ 30 mapma no 8 anpens 2005 2., CPT/Inf (2006) 20, B 1. 23; Omuem o suzume
EKIIII 6 Ionvuiy ¢ 4 no 15 okmaéps 2004 2., CPT/Inf (2006) 11, B 1. 21; Omuem o éusume EKIIII ¢
Honvuy ¢ 26 nosbps no 8 dexabps 2009 2., CPT/Inf (2011) 20, B 1. 26.

% Omuem o eusume EKIIIT ¢ Cnosayxyio Pecny6uuxy ¢ 24 mapma no 2 anpens 2009 2., CPT/Inf
(2010) 1, B 1. 28; Omuem o eusume EKIIII 6 Apmenuio ¢ 2 no 12 anpens 2006 2., CPT/Inf (2007) 47, B
m. 23.

! Bmopoii Obwuii omuem o desmensrnocmu EKTIIT 3a nepuod ¢ 1 ausaps no 31 dexabpes 1991 2., 13
anpenst 1992 r, B . 37.

21



70.

71.

72.

73.

OpraHOB ¥ YTBEPIKAAETCS, YTO OHH 0053aHBI «00ECIIeUunBaTh, YTOOHI T€, KTO BCTYMAIOT
B KOHTaKT C HUMU, HO HE MOTYT TIO3BOJIUTH ce0¢ HAHATH aIBOKATa W/WIN HAXOJSTCS B
YSI3BHMOM TIOJIOKEHHUH, TTOTyYaln JOCTYII K FOPHINIECKON ITOMOIII -,

BbIBO/JbI O IIPABE HA IOPUJNYECKY1O IIOMOLb

IOpuanueckas moMomus — 310 GyHIAMEHTAIBFHOE IIPAaBO BCEX JIMII, IIOA03PEBAEMBIX HITH
0OBHHSEMBIX B COBEPIIEHUH NpecTyIuieHuil. OHa 0cOOEHHO BaXKHA HA PaHHUX dTarax
IIPOM3BOICTBA IO YTOJIOBHBIM JI€TIaM, TaK KaK JIOAH, HaXOAAIIHecs MO CTpaxel B
TIOJTUIINH, OKA3bIBAIOTCS B YSI3BUMOM ITOJIOKEHUH M KpailHe HYKJAr0TCs B IIOMOIIIH.
ECIIY ycranoBm nogpoOHbIe MpaBmiia OTHOCUTEIBHO TOTO, KOT/1a HHTEPECHI
MIPaBOCYIUS TPEOYIOT MPEAOCTABICHNUS I0PUINIECKOM ITOMOIIH, BKJIIOYas 6a3oBoe
MHHHMAaJbHOE MIPABHUIIO O TOM, YTO JIFOOOMY 4EJIOBEKY, KOTOPOMY I'PO3UT TIOPEMHOE
3aKJIIOUEHNe, Jake Ha KPAaTKUH CPOK, TOJDKHA ITPETOCTABIIATHCS IOPUIMIecKas
nomotb. Kpome Toro, ropuandeckas MoMOIIb JODKHA IPEOCTaBIIAThCS JIUIIAM,
MPUYACTHBIM K TSKKHM WIIM CJIOXKHBIM JIeJIaM, a TakXKe JIFOM, KOTOPbIe HE HIMEIOT
BO3MO’KHOCTH 3aIIMIIATH C€0s1 CAMOCTOATENBHO U3-3a TMYHBIX O0CTOSATENBCTB WIIH
YS3BUMOCTH.

[Ipu Ha3HaYeHNH AABOKATA, TIPEAOCTABIIAIONIETO IOPUINIECKYIO TOMOIIb,
roCy/apCTBEHHBIE BIACTH JOJDKHBI €HICTBOBAThH CTapaTeIbHO, CIIPaBEATUBO, U
YYHTHIBATh MOKEIAHUS T0JJ03PEBAEMOT0 NN 0OBHHAEMOTO, a TaK)Xe ero (ee) ocoOsle
noTpebHocTH. ['0CcymapcTBEHHBIE BIACTH JOIKHBI 00pamarh ocoboe BHUMaHUE Ha
Ka4ecTBO pabOTHI HA3HAYAEMOTO MMM aJBOKATa I0PUINIECKON TTOMOIIH, IIOTOMY YTO
€CJIM aIBOKAT He crtocobeH obecnednTs 3P PEeKTUBHOE PEICTABUTEIBCTBO, H 3TO
SIBJIAETCS] OYEBUIHBIM WUIIHM JOBOJHUTCA 10 CBEACHUS TOCYJapCTBEHHBIX OPraHOB, OHU
00s13aHBI BMEIIATHCS ¥ UCTIPABUTH HEJTOCTATKH.

Komurer no npaBam yenoseka, npuMeHsomui nonoxenus MIITTIII, noxrsepaun, 94To
IpaBO HA IOPUJUYECKYIO IIOMOULIb SIBISETCS YHUBEPCATbHOU HOPMOH,
pacrpocTpaHsIOIEeics Ha BCeX JI0eH, I0J03pEeBaEMBbIX HIIN OOBHHSIEMBIX B
COBEPILIECHUNU IpecTyIuieHni. EBponeiickuil KOMUTET M0 NPENYIPEKIECHUIO BITOK U
IHoaxomuter OOH 10 mpeaynpexJeHHIO MBITOK HEOJHOKPATHO MOTIEPKHUBAIIH, ITO
neiicTBytomiast ¥ 3¢ GeKTUBHASA CHCTEMa IOPUINIECKOI TOMOIITH SIBISETCS
(yHIaMeHTaTbHON TapaHTHEN OT 3aITyTHBAaHUil, HEAOMYCTUMOTO OOpAIIEeHHUs U MBITOK.

Ha npaktndyeckom yposae [Ipuannms! u pykosoasamue nonoxeHnss OOH ocobenno
NOJIE3HBI IIPH Pa3paboTKe KOHKPETHBIX PEKOMEHAMi OTHOCUTEIHHO TOT0, KaK
rocyJapcTBa MOTYT CO3/1aBaTh CUCTEMBI IOPUIMYECKON TOMOIIHU U MOJAECPKUBATH X

s dexTuBHYIO padboTy. It CBOUX CHUCTEM IOPUINYECKON TTOMOIIN TOCYIapCTBa
JOJDKHBI 00ecIieunBaTh BBIJIEJIEHHE JOCTATOYHBIX (PMHAHCOBBIX M KaJAPOBBIX PECYPCOB,
a TaKKe OI0JKETHYIO0 aBTOHOMUIO. HezaBHCHMOCTE HMeeT pelraroniee 3HaueHHe Kak
IUISL aIBOKATOB, IPEAOCTABISIOIUX IOPUAHMYECKYIO IIOMOIIb, TaK U JUIS OPTaHOB,
YIPaBISIOMIMX CUCTEMOH Iopuandeckoit momou. KOpunuueckas moMoIs 10JHKHA
rapaHTUPOBATHCS BCEM JIMIAM, T10103PEBaeMbIM HIH OOBUHIEMBIM B COBEPIICHUH
NPECTYIUICHHI, HE3aBUCHMO OT XapakTepa KOHKPETHOT'O MpecTyIuieHus. MoryT
noTpeOoBaThCs ClIeNUaTbHBIE MEPHI ISl 00eciedeH s PeaJbHOro JOCTyIa K
IOPUIMYECKON IIOMOIIH ISl TPYII ¢ 0COOBIMU TOTpeOHOCTIMH. DYHKIIHOHHUPYIOIIAs 1
NPaBWIEHO OPTaHU30BaHHAS CHCTEMa IOPHINYECKON IIOMOIIN TPpeOyeT OTBETCTBEHHOTO
NOJXO0JIa CO CTOPOHBI BCEX YYACTHUKOB CUCTEMBI YTOJIOBHOT'O TIPABOCYIHs, BKITIOUAs
a/IBOKATOB, NIPEJCTaBUTEIICH MOJTUIUH, TPOKYPATYPHI U CyIeOHBIX OPTaHOB.

% Mpunyuner u pyxosodsuue nonoxcenus OOH, Tpunrumn 3, B 11. 23.
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