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|. Ethnic Profiling Defined

“Ethnic profiling” is the use by law enforcementggneralizations based on
impermissible grounds such as race, ethnicitygi@ti or national origin—rather than
individual behavior or objective evidence—as thsi®#or suspicion in directing
discretionary law enforcement actioh§This discussion uses to the term “ethnic
profiling” to encompass profiling on all prohibitggiounds.] Ethnic profiling may take
place in law enforcement actions such as idenkigcks (stop and search); raids; border
and customs checks; selection of targets for sllawee; data mining; and other police-
initiated actions (as opposed to calls for serfiiom the public). Despite increasing and
welcome attention to the issue of ethnic profilinghe European Union and its member
states, the problem remains pervasive.

Ethnic profiling is clearly prohibited under Eur@meand international law. In its
leading judgment on this topic, the European CotiHuman Rights found a breach of
the European Convention where Russian police offj@cting pursuant to an official
policy of ethnic exclusion, barred the applicaonircrossing an internal administrative
boundary because of his Chechen ethnicity. ThetCmld that “no difference in
treatment which was basedclusively or to a decisive extent a person’s ethnic origin
was capable of being objectively justified in at@mporary democratic society built on
the principles of pluralism and respect for differeultures.? More recently, the United
Nations Human Rights Committee affirmed that potargeting of persons for suspicion
or stop or identity checks based on race or et@ppearance is unlawful. In the case of
Rosalind Williamsthe Committee ruled that “the physical or etloharacteristics of the
persons targeted should not be considered as tivdic their possibly illegal situation
in the country. Nor should identity checks be @tmout so that only people with certain
physical characteristics or ethnic backgroundgangeted.® The Committee ruling
explicitly applies these criteria to both policepst for immigration purposes and those
conducted in the prevention and detection of orgicame.

National courts in Europe have similarly found tlegiinic profiling is a breach of
domestic (as well as regional and internationafli-@iscrimination norms. Thus, in
striking down the disproportionate denial of pesioa to enter the UK for prospective
Roma visitors from the Czech Republic, the Houséatls explained that singling out
Roma for special immigration scrutiny was unlawfalyen though “there was good
reason” to suspect that more Roma would be sealsyigm in the UK than non-Roma.

This and other case law makes clear that the Ipit@n against ethnic profiling
applies, not only in (the rare) situations in whpdlice target people soletyn the basis
of their ethnic appearance or religion, but als@reh- as is more common — ethnicity or
religion plays a decisive role, together with otfetors in explaining law enforcement
action. It is rare that ethnicity is explicitly malated as a reason for a police action.
However, the nefarious function of ethnicity maypegar when a pattern of identity
checks or stops and searches over time generalispraportionate impact on members
of certain groups.This standard does not prohibit law enforcemeamfrconsidering
ethnicity, race or religion. Rather, as reflectedfficial guidance for police officers in
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both the UK and the US, it requires that use ohsiactors must be necessary to the
investigation and directly tied to specific intgnce or a suspect description over a
limited, reasonable period of tithe

Il. The Requirement of Reasonable Suspicion

The need for information about an individual’s babar is anchored in the requirement
of reasonable suspicion standards for police inyasbns and actions such as stop and
search. The disproportionate focus on ethnic miesrin the conduct of identity checks
is one of the most common forms of ethnic profilthgoughout the EU. Official statistics
from the UK clearly show that when officers areoaled more discretion to stop and
search people, disproportionality increases anectiffeness decreased\s recently as
May 23, media have reported that Asians in the WXup to 42 times more likely than
whites to be stopped by police at ports and aigpfmnt up to nine hours without the need
for reasonable suspicion that they are involvedaiy crime® Requiring officers to
formulate grounds of reasonable suspicion basaddimidual behavior is a fundamental
safeguard against stereotyping, and is establishEt) norms.

In Gusinskiand other case law, the European Court of HumghtRhas established
that:

suspicion must be based on reasonable groundthatan essential part of the
safeguard against arbitrary arrest and detentiba.fdct that a suspicion is held in
good faith is insufficient. The words ‘reasonalls@cion’ imply the “existence of
facts or information which would satisfy an objgetobserver that the person
concerned may have committed the offehse.

The European Fundamental Rights Agency has notde¢hsonable suspicion is the
“usual starting point” for police actions, but goes to state that “[ijn some cases, a
lower standard exists which might allow powers te éxercised on the basis of
professional intuition®® As support for this statement, the FRA cites Bhitcase law
from 2006 that was overturned by the European CafuHuman Rights on January 12,
2010 in the case d@illan. The Court’s ruling irGillan makes clear that the legal powers
under which police are legally entitled to stop aswhrch a person—including for
counter-terrorism purposes—must be sufficientlguwinscribed and subject to adequate
legal safeguards against abuse. The judgment fomthre noted a “clear risk of
arbitrariness in the grant of such a broad disznetd the police officer” and flagged the
risk discriminatory patterns of police stops.

lll. False “Justifications” for Ethnic Profiling

Ethnic profiling is clear when there is proof tlsaperiors specifically order officers to
target certain ethnic groups, as sometimes ocouespect of airport searches or
immigration stops aimed at rounding people up fpattation. And yet, ethnic profiling
frequently results — in less overt though no lessigious form - from the cumulative
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effect of decisions by individual officers. Whilerae officers may hold racist beliefs,
many do not and are unaware of the degree to vdtlahic stereotypes drive their
subjective decision-making about which individualsubject to law enforcement
action? Ethnic profiling may also result from institutidn@olicies targeting certain
forms of crime and/or certain areas without consitien for the disproportionate impact
such policies and resource allocations may havaiaority communities. Ethnic
profiling remains persistent and pervasive pregibelause it is often the result of
habitual, sometimes subconscious, use of widelgated negative stereotypes linking
entire sub-groups to greater criminal propensities.

Thus, despite increased awareness of ethnic prgfilaw enforcement officers and
their political superiors commonly argue that digmrtionate targeting of areas with
large ethnic minority populations is due to suppibseigher offending rates among
certain groups. Some Dutch law enforcement auieerdontend that disproportionate
law enforcement actions that explicitly target Mozan and Antillean youth are not
discriminatory because they respond to statiséealence of higher offending rates in
those group$® Spanish police make similar arguments about LAtiverican youth in
gangs; and in many countries police assert thailsgtiog or pickpocketing by Roma is
rampant'*

Assertions of an association between ethnicityatfehding based on criminal justice
statistics such as incarceration rates must beataké caution. They reflect, not just
reported rates of offending, but also the actidrit@ criminal justice system itself,
including the discretionary decision-making of peli prosecutors and judges, which is
susceptible to biaS.For example, drug use is often equally prevalemry young
people of all ethnic backgrounds. Yet data acrd$srent countries shows that law
enforcement often applies drug control laws mogressively among minority
populations™®

The data used to justify arguments about the ptedariminal propensity of certain
groups are not just flawed; they are often irretgva a fundamental sense. Even where
certain facts may be true of a group they may edrie of a significant number of
individuals within that group. It is a basic pripl& of law that justice must treat each
individual on their own terms and presume innocanté proven otherwise. As noted
by the House of Lords in tHerague Airportcase, to treat individuals to their
disadvantage on the basis of statistical genetaliimabout group characteristics is not
permissible’’

V. Profiling in Counter-Terrorism

Similar issues arise with regard to ethnic profjlin counter-terrorism. Here, it is not
uncommorto hear that Muslims will inevitably bear the brafitcounter-terrorism
attention because of the basis in religion of bredt from Al Qaeda and those inspired
by Al Qaeda. It is definitional that Al Qaeda-inga terrorism is conducted in the name
of Islam (as ETA and the IRA reflect nationalispamatist and, in the latter case,
religious identity also). But it is questionableetter this fact is of any investigative

OPEN SOCI ETY JUSTI CE | NI TI ATI VE
Ethnic Profiling: A Background Paper far the Terrorism Warking Party | 4 |




relevance. Many individuals who give no visiblers@f Muslim faith or national origin
from a Muslim country have been involved in actdstdmist terrorism.

Experts analyzing the trajectories of known testsrand past attacks agree that there
is no inherent or necessary connection betweegioab radicalization and violent
radicalization'® MI5 has noted that adherence to non-violent orixaat conservative
streams of Islam may act as a buffer against viokmicalization and that members of
religious groups can be important allies in ‘deicatization’*® Research from both
academic and intelligence sources concludes tkat ik no consistent set of factors
leading individuals to radicalize, even in a patide local context. Factors that do appear
to be relevant include perceived discrimination eamsm against Muslims; failed
integration; foreign policies of Western governnsemind identity crises of second and
third generation immigrant®.These variables have nothing to do with specifigious
practices, and they are sources of concern amaegllmwathes of Europe’s population.
They are not unlike factors often cited to explatiner forms of domestic terrorism in
Europe dating back to the late 1960s (separaitigtt-wing; left-wing)?*

Yet many counter-terrorism strategies continueefiect assumptions about
connections to religious practice and act as ¢heere directly germane to counter-
terrorism investigations and to efforts to prewantent radicalization. The use of
information about religion (or ethnicity, race,rational origin) in assembling a profile is
legitimate when linked to solid, timely, and speacihtelligence concerning individuals’
participation in terrorist activities. But evidenitem Europe indicates that police and
intelligence agencies are using generalized assongpabout certain religious or ethnic
groups’ involvement in terrorism, thus crossing lihe from legitimate counterterrorism
profiling into discriminatory ethnic profiling.

In some counter-terrorism tactics, the ethnic aidious profiles are explicit, but in
other cases the reliance on religion is not alwaysediately apparent. Frequently,
counter-terrorism strategies include some circuntigtbevidence in addition to religious
beliefs or practices (travel to specific countrigtsidying chemistry; viewing certain
websites; etc) that would seem to justify somelle¥suspicion. On closer examination,
it is clear that the circumstantial evidence ismgd as significant only because the
person or organization in question is Muslim oroagsted with a certain form of Islam.
The combination of religious belief (and sometimb® ethnicity or national origin) with
circumstantial evidence becomes the decisive faotderlying law enforcement action.

The Open Society Justice Initiative’s 2009 repé&tihic Profiling in the European
Union” describes the targeting of religion in trenduct of mass identity checks outside
mosques by police after Friday prayers; the usmohter-terror stop and search powers;
data mining; the conflation of immigration contpyhctice and counter-terrorism; arrests
under loosely defined laws against criminal assmriaand raids conducted against
Muslim places of business and worship.

In some cases, the ethnic profiles used in thesatipes are explicit. The conduct of
mass ID checks outside mosques—a highly visibletjpeof some German police
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during the early 2000s—visibly targeted Muslimsreligious grounds with no
individualized suspicion. In France, raids on Mushusinesses have been carried out by
specially created “poles against radical Isl&mStop and search by British police under
“section 44” counter-terrorism powers has targetedple of Asian appearance but,
according the official reviewer of British counterorism practices, Lord Carlile,
“resulted in zero arrests for terrorism offences] at most morsels of counter-terrorism
intelligence”?® In March 2010, LordCarlile called for the power to be repealed, noting
that section 44 stops had “caused, and continuesuse, a disproportionately bad effect
on community relations®

Explicit ethnic and religious profiles have als@baised in data mining. In the law
enforcement context, data mining often subjectgel@mounts of information on
individuals—derived from multiple public and prieasector sources—to computerized
searches to identify those thought to merit furiheestigation. In one of the most
obvious cases of explicit ethnic profiling, fromtid&001 to early 2003, Germany
undertook a massive data mining exercise that é@wirough the sensitive personal data
of 8.3 million people on the basis of a broad pedtinat relied primarily on religion and
ethnic origin—without finding a single terroristh@& scope and scale of data mining has
since vastly increased and is reportedly more sbighted, but continues to raise
concerns about the use of religion as a factor.

V. Profiling in Counter-Radicalization

Counter-radicalization strategies are an earlygméon model of counter-terrorism.
They aim to detect persons thought to be at riskyonfpathizing with or turning toward
terrorism, before they have actually taken stegddn an attack. There is nothing
inherently objectionable with such strategies.

However, a form of ethnic profiling has arisenhioge efforts to counter “homegrown
terrorism” that treat the nature of religious preeiand belief as a criterion of suspicion
relevant to preventing terrorism. Sugpproaches tend twur the distinction between (i)
“religious radicalization” towards a conservative‘fundamentalist” practice of Islam
(such as Salafism or Wahhabism) and (ii) “violeadicalization” towards active support
for, or participation in, terrorist actsh& implication is that all conservative Muslims are
potential terrorists—a broad and unfounded gereatatin that unfairly stigmatizes a
group of persons on the basis of their religiodgetse Implicitly, and sometimes
explicitly, Muslims are divided into ‘good Muslims—those witlhat some characterize
as "moderate” religious views — and ‘bad Muslimshese with more fervent and/or
orthodox religious views, who are then excludep@ssible partners in, and instead
targeted by, counter-terrorism measures. Indivelidgntified on the basis of indicators
which include manifestations of religious expressitay then be subjected to a range of
different measures including surveillance; inteigrat“de-radicalization”; interrogation;
and even in some cases arrest.

Following the 2002 killing of Pim Fortuyn and thé2 murder of Theo van Gogh,
The Netherlands was one of the first EU membeestat develop counter-radicalization
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theory and practic®. The 2007-2011 “Polarization and Radicalizationiéetlan” calls
for far-reaching measures involving a wide rangoél level actors—including social
workers, community workers, teachers, youth workeiksl servants—in recognizing,
reporting, and assisting in reversing processead€alization. The policy aims to
address non-violent as well as violent forms oflical Islam,” viewing the former as a
breeding ground and stepping stone to the 1&t®utch officials developed “indicators”
to help local actors identify signs of radicalipati In some cases, the indicators included
behaviors which were considered reflective of adthoor conservative Islam, such as
growing a beard, stopping shaking hands with a wgroawearing Arabic dress. In a
number of regions, local Dutch authorities havéaot discarded this approach, but it
continues in others and has been taken up in towdtries (see the COPPRA project
below).

The United Kingdom has also grappled with the raldiation of British citizens and
residents for some time, and in this process liamated to apply indicators of
radicalization. Under the UK'Breventing Violent Extremis(fPrevent”) strategy, the
Channel programmeequires a wide range of local level actors torlga identify signs
of purported vulnerability to violent extremismdimiduals identified througiChannel
are referred to appropriate services to halt oensy the process of radicalization.
Official materials are careful to refer to violenttremism, rather than extremist
ideologies that do not promote violence. Howevepriactice, the expression of radical
viewpoints, with no evidence of actual supportvmience, appears to be among the key
indicators for assessing risk. Materials develojpealssist local actors have in the last
years been overly simplistic and referred to exisérdeologies or narratives in
themselves as possible indicators of radicalizatidndividuals who practice
conservative streams of Islam may therefore firartbelves targeted as “vulnerable”
under these programmes. Despite considerable e@nsiypand cabinet-level discussion,
the new UK government has decided to maintain Priewecluding the Channel project.

Indicators of radicalization (drawn from the Dutdlodel) are also being applied in a
multi-state, European police training project depeld with funding from the European
Commission. COPPRA, or Community Policing for CrurRadicalization, is a project
led by the Belgian Federal Police, with a furtheer member state partners. COPPRA has
created a pocket guide for police patrol officersiétect “radicalization indicators” in the
early stages and a longer training manual for ygeotice academies and trainers. These
materials include ‘radicalization indicators’ tlsatggest that—among other factors—
officers examine clothing style; changes in phylsiggoearance with a focus on facial
hair; changes in religious practice; and particgrain closed meetings. Particularly
when provided in tandem with the extensive dedsomgtof Islamist groups and symbols
(the guide provides similar information on natias@&lright-wing and other violent
extremists), these indicators risk conflating bebissreflecting forms of conservative or
orthodox practice of Islam with a proclivity to ¥émce. The guide cautions officers to
rely on a range of factors and that none of thecatdrs constitute evidence per se that a
process of radicalization is taking place, and #tlandicators must be assessed in light
of background knowledge of the individual. Whilesle cautions are welcome, extensive
research has found that factors which fit existitegeotypes carry greater weight than
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other information in guiding individuals’—includingplice officers'—perceptions and
discretionary decision makirfd. Reportedly, the COPPRA project has applied fahterr
European Commission funding to support the intréidamf these materials in basic
police training in all 11 project countries, andiaipates receiving this support from the
European Commission. Absent modification, COPPRRAspromoting ethnic profiling
amongst frontline police officers across EU cowasri

VI. Negative Impact of Ethnic Profiling

Ethnic profiling, whether it is explicit and delita#e, or unintended, has direct and
harmful consequences for law enforcement and ratgecurity, as well as for
individuals and communities. As law enforcemeniceifs profile ethnic minorities
across Europe, they are, wittingly or not, conttitogito a growing sense of
marginalization and discrimination in minority amadmigrant communities. Profiling
stigmatizes entire racial, ethnic, or religiousugre as more likely to commit crimes and
thereby sends a signal to the broader societyath®tuslims, or Roma, or Moroccans, or
Turks, constitute a threat. If the police and goweent security agencies use — or are
understood to use — ethnicity to determine whotes@rist or a criminal, why should not
local shopkeepers, restaurant owners, or airpléagig fittendants? In this fundamental
sense, ethnic profiling cuts against the grainwean and international law which, for
important reasons of history and logic, has platedt limits on distinctions based on
ethnicity, race, national origin, and religion.

In addition to the individual and social effects ethnic profiling, there are direct
consequences for law enforcement efficacy. Rese&mmim widely varied settings
strongly suggests that ethnic profiling is ineffici and may be counter-productive,
alienating persons and groups whose assistan@eded by police and law enforcement
to prevent, detect and investigate crime and tethoeats:® Policing is profoundly
dependent on the cooperation of the general public;enforcement needs the public to
report crimes, to provide suspect descriptions witdess testimony® Without public
cooperation, law enforcement officers rarely idigntr apprehend suspects, or obtain
convictions. British and American research shoved tinsatisfactory law enforcement-
public contacts can have a negative impact on puolnfidence in law enforcement, not
only for the individual directly involved, but alséor their family, friends and
associates! Research also demonstrates that bad treatmemwbgrforcement officers
is associated with reduced public cooperation Veith enforcement?

These lessons apply as much in the realm of coteterism as they do in ordinary
policing. Cooperation by Muslim and other commugsthas been key to the success of
counter-terrorism investigations and needs to Ippatted and encouragédlin order to
achieve this, police and intelligence agencies rmastuct law enforcement in a manner
that is seen to be fair and object¥eln blurring the distinction between ‘violent
radicalization’ and certain Islamic practices arelidfs, counter-radicalization policies,
like other forms of ethnic profiling, risk stigmatng Muslims and other immigrant
communities; exacerbating feelings of exclusiomfreociety amongst wide segments of
society; feeding Islamophobia; and deepening sdelaions. These policies also risk
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infringing on key rights such as the right to pdyafreedom of religion or belief,
freedom of expression, freedom of association asmciscrimination. The problem is
exacerbated where government officials and politieaders portray “Muslims” as a
group as potentially violent extremists. Pejoratetanic and religious stereotypes and
other factors identified as contributing to violerddicalization such as perceived
discrimination and exclusion are on the rise indper today> Counter-radicalization
measures that risk aggravating identified root eausf radicalization should clearly be
avoided, especially when their effectiveness isbdfoll and their negative impacts
significant.

VIl. Recommendations - Alternatives to Profiling
and the Need for Evaluation

The threat of terrorist violence, like the everydeglity of ordinary crime, is genuine and
must be addressed. The challenge is to do so is which enhance, rather than
undermine, both security and individual rights. ithprofiling strikes at the heart of the
social compact linking law enforcement institutionigh the communities they serve. It
wastes police resources, discriminates againstendralups of people, and leaves
everyone less safe.

Fortunately, alternatives exist. Ending the usetbhic profiling by police does not
mean doing nothing; rather, it means changing pgli@actices to make them more
effective. This was done by the US Customs Semwiten they abandoned a “drug mule
profile” that was based in large part on ethnieityl national origin, and by a project of
the Justice Initiative (funded by the European Cassion AGIS programme) called
Strategies for Effective Police Stop and SearcBTWPESS. While using different
approaches, in each case, the new policies redheatumber of stops conducted, ended
or significantly reduced disproportionate targetofigninorities, and increased
effectiveness threefold. In mid-2011, the Judiiative will publish a handbook on
good practices in addressing ethnic profiling thaludes further examples of good
practice drawn from across the EU.

The track record of counter-radicalization stragésgn the EU, albeit fairly short,
raises serious concerns that their negative impaasoutweigh their uncertain positive
gains. Despite this track record, counter-radiediiin measures in Europe are on the rise,
spurred by assessments of increasing domestic tareats>° and encouraged under the
Stockholm Programme, the EU’s 2010-2014 strategyefgional security, cooperation
and action on counter-terrorism, law enforcementjadicial cooperation’ The risk is
that policies are being labeled as “good practwigh little serious evaluation of their
effectiveness and impact.

It is important that measures aimed at countemngptism demonstrate some clear
ability to achieve their objectives without genargtsignificant negative side effects. EU
programmes and bodies play a key role in fosteshraged learning and greater law
enforcement cooperation. The identification andlygsis of good or promising practices
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can be an important contribution in such effonslded, as our own forthcoming
handbook recognizes, few policies have been astassay depth and even fewer
subjected to rigorous impact evaluations. Whike¢bnduct of analytically robust impact
assessments can be methodologically challengingastty® it is incumbent on

European authorities to refrain from promoting piss that undermine law enforcement
objectives and European fundamental values, inctudguality. The identification and
sharing of good practice should be based on evedbased assessment following
consultation with a range of stakeholder perspestthhat supports the conclusion that the
initiative does in fact constitute a positive preget An explicit EU imprimatur of good
practice should be granted only to those strategi@sojects that have been subject to an
impact assessment that includes considerationrfhuights concerns and

compatibility with the fundamental values of theibm

The EU can deliver more security for residents tmmting effective use of public
resources and policies, the rule of law and funddaateights. The recommendations
below aim to support the EU and member statesein #fforts towards these goals.

Recommendations to the members of the Working Party

» Establish a clear definition of ethnic profiling desl on existing European
standards and case law.

» Ensure that counter-terrorism related agreemerdspalicies concerning the use
of personal data by law enforcement authoritiegaiarstrong anti-discrimination
safeguards and oversight mechanisms. This woupgbresto the risk, in cases of
improper use of ethnic data by law enforcement aitibs, of generating
unlawful and disproportionate outcomes which, imeocases, may amount to
ethnic profiling.

» Drawing on the positive experience of the STEPRffept, OSF recommends the
use of EU funds by police and civil society in mamnistates to document law
enforcement practices, and to develop, test andeshHernatives to ethnic
profiling in policing diverse communities. This Wwihelp improve police
effectiveness, enhance trust between minority conities and law enforcement,
and ensure compliance with non-discrimination shacsl

Recommendations to the EU

» All data protection standards applying to law eoémnent and intelligence bodies
should make clear that the processing of sengigrsonal data for the purpose of
producing anonymous statistics in order to fad#éitaversight and compliance
with non-discrimination standards is permissiblaeTgeneration of anonymous
ethnic statistics should be encouraged in any gistance where concerns about
ethnic profiling practices have been raised.
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Impact assessments conducted by EU institutioqmeparation of EU measures
regarding data collection and processing shoulce Haath a privacy and non-
discrimination component.

Enhance cooperation and coordination between EUn€llaw enforcement
working groups such as the Standing Committee terial Security, Terrorism
Working Group and CEPOL, Europol, Frontex, the Famdntal Rights Agency,
the European Data Protection Supervisor and thel&r29 Working Group in
order to identify and address any evidence of lafereement discrimination.

Given the concerns raised about counter-radicaizaprogrammes, OSF
recommends commissioning an independent assessaietite impact and
collateral consequences of such programmes toifeedhe preparation of the
EU ministerial meeting on counter-radicalizationarpted for 2012. Such
assessment would also provide a concrete basislioussion for the future
network of stakeholders on counter-radicalization.

DG Home should examine EU-funded projects addrgsstunter-radicalization
with specific concern for their compliance with flamental rights, particularly
non-discrimination.
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ENDNOTES

! The Council of Europe’s Commission Against Racistd Intolerance (ECRI) defines ethnic or raciafipng
as: “the practice of using ‘race’ or ethnic origialigion, or national origin, as either the saetbr, or one of several
factors in law enforcement decisions, on a systerbaisis, whether or not concerned individualsideetified by
automatic means.” European Commission againssReaand Intolerance (ECRBeneral policy recommendation No
11 on combating racism and racial discriminationpialicing, adopted on 29 June 2007, Strasbourg: ECRI/Coohcil
Europe, 2007, 39, paragraph 1. Our suggested daegwhile similar. draws attention to the fact #@thnic profiling
is one particular manifestation of a common lawoerément tool, sometimes called “criminal profilfhgr “offender
profiling,” which (in the case of ethnic profilingg distorted by reliance upon discriminatory ciégeo develop
profiles, or generalizations as a basis for lavosr@ment action. The European Fundamental Righenégs 2010
guideUnderstanding and Preventing Discriminatory EthRiofiling uses the term “discriminatory ethnic profiling
which wrongly implies that there may be permissitlenic profiling.

2 The Court found a violation of Article 14 takendanjunction with Article 2 of Protocol No. Zimishev v.
Russia ECtHR, applications nos. 55762/00 and 55974/00.

% Ms. Williams, a naturalized Spanish citizen wamped for an identity check by Spanish police anltasis of
her racial appearance. On June 30, 2009, the dJNitions Human Rights Committee ruled in the eddRosalind
Williams-Lecraft vs. Spain that racial profilingrestitutes a discriminatory practice that violatetde 26, read
together with Article 2, paragraph 3 of the Covean&dhhe Committee believes that it is generallyiliegate to carry
out identity checks for the purposes of protecpnglic safety and crime prevention or to contrigighl immigration.
However, when the authorities carry out these chietle physical or ethnic characteristics of thesqes targeted
should not be considered as indicative of theisiig illegal situation in the country. Nor shoutténtity checks be
carried out so that only people with certain phgisaharacteristics or ethnic backgrounds are tacgéthis would not
only adversely affect the dignity of those affectiedt also contribute to the spread of xenophotiittides among the
general population; it would also be inconsisteithan effective policy to combat racial discrimion.” Para 7.2.

4 Opinion of Baroness Hale, at 82, in Opinions & tords of Appeal for Judgment in the Cause Regina
Immigration Officer at Prague Airport and anothRe§pondent®dx parteEuropean Roma Rights Centre and others
(Appellants) on Thursday 9 December 2004.

® The European Court of Human Rights, like othertspinas affirmed that patterns of discriminatanpact
resulting from a policy not necessarily designethwliscriminatory intent may breach Article 14 bétEuropean
Convention. See D.H. and Others v. The Czech Repukpp. No. 57325/00, Eur. Ct. Hum. Rts., Grancda@ber,
Judgment of November 13, 2007.

®1n the United States, federal guidance on prafilimovides the following: “In making routine or spaneous law
enforcement decisions, such as ordinary traffipsté&ederal law enforcement officers may not use oa ethnicityto
any degreeexcept that officers may rely on race and etlwyiai a specific suspect description. This proliditapplies
even where the use of race or ethnicity might etig be lawful. In conducting activities in conrientwith a specific
investigation, Federal law enforcement officers n@pnsider race and ethnicity only to the extent tthere is
trustworthy information, relevant to the locality time frame that links persons of a particularerac ethnicity to an
identified criminal incident, scheme, or organiaati This standard applies even where the use ef eacthnicity
might otherwise be lawful.” U.S. Department of Jesst Civil Rights DivisionGuidance Regarding the Use of Race by
Federal Law Enforcement Agenci@ashington DC: Department of Justice, June, 2003)

The United Kingdom'’s Police and Criminal Evidencet PACE) is similarly clear: “Reasonable grounds f
suspicion depend on the circumstances in each Theee must be an objective basis for that suspicased on facts,
information, and/ or intelligence which are reletamthe likelihood of finding an article of a cairt kind or, in the
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