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A. ENFORCEMENT OF FOREIGN JUDGMENTS
IN THE UK

Foreign judgments can be, and often are, enforced in the UK. A foreign judgment has no
direct operation in the UK and cannot be directly enforced by way of execution. Instead, it
needs to go through the process of recognition first.

I. The distinction between recognition and enforcement

Under UK law, there is a distinction between the recognition (also termed registration

or formal recognition)? and the enforcement of foreign judgments. This is confirmed, for
example, in recognition and enforcement being governed by separate rules under the Civil
Procedure Rules.® Recognition and enforcement are both processes that relate to foreign
judgments, but they are different in application and effect.

Recognition refers to an action by a party to a foreign judgment which seeks to have
that judgment recognized as valid in the UK in order to restrain the opposing party from
initiating further litigation. Recognition is therefore an acknowledgement of foreign
competence and the settling of the dispute, known as res judicata: “In such a case the
situation indeed is that a party to English proceedings is relying directly upon a foreign
judgment, but is doing so merely to establish a negative proposition and seeks that
recognition alone be accorded to that judgment.” Recognition will generally involve a
formal procedure consisting of an application made to the relevant court for registration
of the judgment, or the issuing of new proceedings and obtaining judgment.

Enforcement, on the other hand, follows from the recognition of a judgment as final and
binding, and is required to execute the judgment. It is the practical process of compelling
the losing party to comply with the terms of a foreign judgment. Enforcement can only be
achieved once recognition is established. Recognition of a foreign judgment must always
come first: “The logic of the law is that recognition is the necessary primary concern.”

Once recognized, the foreign judgments can be enforced in the same way as an English
judgment.® Thus, after recognition the successful party may seek to have the judgment
enforced as if it were a domestic judgment.” Therefore, all foreign judgments enforced
by English courts are recognized, but not all recognized judgments are enforced.?

Civil Procedures Rules (CPR) 70 to 73 contain the general rules about enforcement of
judgments and orders in general civil matters.®
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Il. Rules for Recognition and Enforcement
of Foreign Judgments

Under the UK procedure for recognition of foreign judgments, the claimant must first
apply for a summary judgment'® before executing the award:

A judgment creditor seeking to enforce a foreign judgment in England at common law
cannot do so by direct execution of the judgment. It must bring an action on the foreign
judgment. But it can apply for summary judgment under what is now Pt 24 of the Civil
Procedure Rules 1998, previously Order 14 of the Rules of the Supreme Court, on the
ground that the defendant has no real prospect of successfully defending the claim;

and if the application is successful, the defendant will not be allowed to defend at all.
The speed and simplicity of this procedure, coupled with the tendency of English judges
narrowly to circumscribe the defences that may be pleaded to a claim on a foreign
judgment, mean that foreign judgments are in practice enforceable at common law much
more easily than they are in many foreign countries." (emphasis added)

Although, internationally, enforcing courts regularly recognize and enforce foreign
decisions, this state practice “is not considered specific enough to create binding rules
of customary international law mandating enforcement or recognition.”” In the UK,
therefore, whether a judgment is recognized as enforceable will depend on the applicable
regime, which in turn depends on the country of origin of the judgment. A claimant must
either rely on (i) rules contained in a UK statute or an international convention to which
the UK is party; or (ii) the rules applicable under the English common law regime.

Statutory / conventional rules

The table in appendix A sets out the procedure for recognition of foreign judgments,
depending on their country of origin, where the issue is governed by statute/convention.
For instance, judgments obtained in EU member state courts and with proceedings
commenced before December 31, 2020, fall within the Recast Brussels Regulation and are
automatically recognized.®

The enforcement of judgments from a country not specified in the table is subject to
the common law regime, touched upon below. This procedure must be followed before
a judgment can be enforced, unless the provisions of convention or statute permit
enforcement under common law, on an optional basis."
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Common law regime

Where the judgment originates from a country that is not party to an applicable treaty
with the UK, no UK statute nor convention is applicable, or where the regime under
the statute and/or convention is optional, the recognition and enforcement process is
governed by common law. Therefore, common law rules governing the enforcement of
judgments will govern the enforcement of judgments from, for example, Brazil, China,
Russia, and the US.

(1)  The requirements for recognition broadly relate to
(2) the nature of the judgment,
(8) thejurisdiction of the foreign court, and/or

the existence of factors that render the judgment impeachable (i.e., fraud, breach of a
jurisdiction agreement, or a public policy reason).

Once the requirements from the first two points are satisfied, the foreign judgment is
prima facie enforceable.”

Nature of the judgment

To be recognized under common law, the judgments must be on the merits and be final
and conclusive in their jurisdiction of origin.’® If the only way to contest the judgment

in the original jurisdiction would be to appeal it to a higher court, the judgment will be
considered final and conclusive.” This excludes from recognition default judgments and
ex parte awards. In The Sennar (No 2), Lord Diplock clarified the requirement that the
judgment be “on the merits”:

What it means in the context of judgments delivered by courts of justice is that the
court has held that it has Jurisdiction to adjudicate upon an issue raised in the cause
of action to which the particular set of facts give rise; and that its judgment on that
cause of action is one that cannot be varied, re-opened or set aside by the court that
delivered it or any other court of co-ordinate Jurisdiction although it may be subject
to appeal to a court of higher Jurisdiction.'

In some cases, foreign judgments are only recognized when they are monetary, such that
injunctions and declaratory judgments are often not enforceable.” The foreign judgment
must also be civil; thus, judgments on a foreign tax or penalty will not be recognized.?®
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Jurisdiction of the foreign court

A foreign judgment will only be enforceable if the English courts are satisfied that the
foreign court had competent jurisdiction according to the rules that English law applies in
such cases.? According to Dicey (and as affirmed by the UK Supreme Court):??

[A] court of a foreign country outside the United Kingdom has jurisdiction to give a
judgment in personam capable of enforcement or recognition as against the person
against whom it was given in the following cases:

First Case—If the person against whom the judgment was given was, at the time the
proceedings were instituted, present in the foreign country.

Second Case—If the person against whom the judgment was given was claimant, or
counterclaimed, in the proceedings in the foreign court.

Third Case—If the person against whom the judgment was given submitted to the
jurisdiction of that court by voluntarily appearing in the proceedings.

Fourth Case—If the person against whom the judgment was given had before the
commencement of the proceedings agreed, in respect of the subject matter of
the proceedings, to submit to the jurisdiction of that court or of the courts of that
country.®

Grounds rendering foreign judgment impeachable

A defendant might challenge an application for summary judgment to recognize the
foreign judgment on the grounds that they have a real prospect of successfully defending
the claim at trial because of the existence of any of the limited grounds of defense.?* The
main defenses are among others:

The judgment was obtained by fraud.®

Incompatibility with public policy, under which the court may refuse “to recognise or
enforce judgments which offend universal principles of morality.”?® This can include

the “finality principle,” according to which an earlier judgment cannot be enforced if
the final decision is found in a later judgment.?”

Inconsistency with a prior judgment on the same subject matter between the
same parties.
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Denial of natural justice (due process, opportunity to be heard).

The judgment is for multiple damages (an amount arrived at by doubling, tripling,
or otherwise multiplying a sum assessed as compensation for the loss of damage
sustained by the person in whose favor the judgment is given).

Where rules of exclusive jurisdiction apply under the Civil Jurisdiction and Judgments Act
1982% (see below), or where the exclusionary rule in Mocambique applies.?®

Civil Jurisdiction and Judgments Act 1982

A party seeking to recognize and enforce a judgment of a foreign court against another
state in the UK must also consider section 31 of the Civil Jurisdiction and Judgments Act
1982, which provides as follows:

(1) A judgement given by a court of an overseas country against a state other than
the United Kingdom or the state to which that court belongs shall be recognised
and enforced in the United Kingdom if, and only if—

(a) it would be so recognised and enforced if it had not been given against
a state; and

(b) that court would have had jurisdiction in the matter if it had applied

rules corresponding to those applicable to such matters in the United Kingdom
in accordance with sections 2 to 11 of the State Immunity Act 1978.
(emphasis added)

Thus, UK Courts will not have jurisdiction to recognize and enforce a judgment of

a foreign court, unless it can be shown that, in respect of that state, the criteria for
one of the exceptions to state immunity had been met. The issue of state immunity is
discussed in detail below.
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B. ENFORCEMENT OF ECTHR JUDGMENTS
IN THE UK

In the UK, the Ministry of Justice coordinates with the Committee of Ministers of

the Council of Europe on the execution of judgements issued against the UK, and has
liaised with the Department for the Execution of Judgments on best practices regarding
submission of action plans and reports, along with avenues to improve cooperation.*
From the past practice, it is clear that the UK has consistently enforced ECtHR judgments
where the UK is the respondent state.®

At the time of writing this report, there is no domestic practice in favor of the enforcement
of an ECtHR ruling on a foreign state. However, the UK’s customary treatment of ECtHR
judgments can at least show that the UK has accepted the authority of the ECtHR
judgments, which is shown in its undertaking to abide by the jurisprudence of the ECtHR
when it ratified the ECHR in the first place.

I. Application of foreign judgment rules to ECtHR judgments

It is unclear whether the above common law rules on recognition and enforcement
applicable to foreign judgments are equally applicable to judgments of the ECtHR. There
is no practice on this point so far.

Common law rules on recognition must be applied unless there is a basis in domestic law,
in particular in statute, stipulating otherwise. It appears that there is no such statutory
basis for ECtHR judgments. In this situation, it might be possible that the UK courts
would fall back on the common law rules of recognition. However, as there is no case law
on this point so far, it cannot be ruled out that the UK courts would not apply common law
rules. This report thus will examine both possibilities, that is, a procedure where common
law rules are not applied (scenario 1) and one where they are (scenario 2).

Il. Scenario 1: Rules for foreign judgments do not apply

If ECtHR judgments are subject to their own rules of recognition (i.e., such that common
law rules for foreign judgments do not apply), it could be argued that a claimant would
need only to establish a legal basis for recognition and enforcement.

In the decision in Socobel v. Greece*® where a Belgian firm sought to attach funds of
the Greek Government in Belgium in reliance on a decision of the Permanent Court of
International Justice (PClJ), the predecessor to the International Court of Justice (IC)J).
The PCIJ had declared certain earlier arbitral awards in favor of that company as
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obligatory. The Belgian court found that the recognition of the PClJ judgment (which is
achieved in Belgium through an exequatur procedure) was required since the judgment
came from a “non-national jurisdiction,” and it could not be considered self-executory
because it was an international judgment.

Based on this decision, it could be argued before UK courts that there is a possibility that
an international judicial award may be the basis of a “municipal law proceeding brought
by the successful state against the state which has not carried out the award”** and that
“in that case, there would seem to be good reasons for the national court to recognize
the international award merely on the basis of an appropriate certification of authenticity
without imposing any additional requirements.”® This line of argumentation has not been
tested before in the UK and it would remain to be seen if UK courts would accept this
approach. Should the courts refuse to accept this argument, it is possible that ECtHR
judgments could not be recognized and consequently would not be enforced.

Procedurally, a claimant will likely still need to institute fresh proceedings®® against the
judgment debtor (i.e., Russia) and attach the ECtHR judgment as evidence of the claim.
The claimant should then apply for summary judgment of the claim.

Legal basis for recognition and enforcement of an international judgment

The recognition and enforcement of an international judgment through national courts in
the UK could be based on the following principles or doctrines.

Principle of international comity

The principle of international comity has its roots in (and has frequently been used

as a means of) showing respect for foreign judgments, such that it can be regarded as
an established common law mechanism for recognition. The principle relies on courts
believing “that the law of nations required the courts of one country to assist those of
any other” and fearing “that if foreign judgments were not enforced in England, English
judgments would not be enforced abroad.”

This principle was used for the purposes of recognition (i.e., the prerequisite for
enforcement) in proceedings concerning an international arbitral award in Dallal v Bank
Mellat,*® where the claimant sought to recognize the decision of the Iran-US Claims
Tribunal. Hobhouse J relied on the principle of international comity in justifying the
possibility of recognition of the award:
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These decisions clearly illustrate that competence can be derived from international
law and that international comity requires that the courts of England should recognise
the validity of the decisions of foreign tribunals whose competence is so derived.*

Whilst this dictum relates to the recognition of an arbitral award, there is no reason why
the principles underlying it should not equally apply to the recognition of international
judgments, particularly where both states parties to the judgment have consented to

the jurisdiction of the international court. This conclusion could, therefore, be taken to
establish that the principle of comity as applied to the judgments of domestic courts of
equal jurisdiction also applies to judgments of international courts, particularly where the
UK was a state party to the treaty establishing the international body.

Doctrine of obligation

The principle of comity was later replaced with the doctrine of obligation:*° the idea that
the judgment of foreign courts (of competent jurisdiction) over a defendant imposes a
duty on the defendant to pay the sum for which judgment was given, which UK courts

are bound to enforce (on the defendant), and consequently that anything which forms a
legal excuse for not performing it is a defense to the action.*' In Adams v. Cape Industries
Plc, Scott J. accepted the obligation doctrine as being the basis on which English courts
would recognize and enforce judgments in personam.*

Given that the doctrine of obligation rests on the proposition that a UK court has

an obligation to recognize and enforce a foreign court’s judgment and the duty to
compensate against a defendant, it could apply to a potential ECtHR ruling against Russia
(so long as the ECtHR is found to have exercised competent jurisdiction).

Acquired rights

There exists a further possible justification for the recognition and enforcement of foreign
judgments that “relates to respect for the parties’ expectations and the idea of acquired
rights.”® The idea is that a judgment has created specific expectations for parties who
may, in good faith, have relied on it. The parties’ expectations are formed by reading the
foreign judgment—such that its content is “essential.” The acquisition of rights would

be the consequence of the application of the rule of law to the facts of the case by the
foreign judge.*

This basis could also be used to support the recognition and enforcement of an ECtHR
judgment against Russia, on the argument that a (individual) claimant has an expectation,
and potentially a right, to see an ECtHR judgment enforced.
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lll. Scenario 2: Rules for foreign judgments apply

If the common law rules applicable to foreign judgments were to apply to international
judgments, the judgment which the claimant seeks to enforce must fulfil certain
requirements as set out above. These include the following:

(1) The judgment must be for monetary compensation only (in most cases), rather
than ordering Russia to act/ordering Russia to cease action.*®

(2) The judgment must be on the merits, final, and conclusive (judgments for
procedural measures are not eligible for enforcement).

(3) It must be shown that the court had sufficient jurisdiction.

These requirements appear to be less problematic for ECtHR judgments as (1) the just
satisfaction they award are monetary in nature, (2) the ECtHR only makes such awards
after a decision on merits and its finality can be easily determined, (3) in its judgments the
ECtHR makes pronouncement on its jurisdictions.

In addition, when a judgment is against another state, as in the case of an ECtHR
decisions, additional requirements in section 31 of the Civil Jurisdiction and Judgments
Act 1982 mentioned above would need to be met. A party seeking to enforce a judgment
of a foreign court must consider this provision according to which the judgment would
be recognized if (1) it would be so recognized and enforced if it were not against a state
and (2) the court would have had jurisdiction in the matter if it had applied rules on state
immunity corresponding to those applicable to such matters in the UK. It is unclear how
this applies to international judgments.

There exists no commentary suggesting that section 31 will apply to the enforcement

of an international judgment, and it is difficult to see how section 31 would operate if

it were to apply. Since there is no explicit framework for the procedure of recognition
and enforcement of international judgments against states in the first place, the first
requirement (that the judgment would be recognized if it were not against a state), will
be difficult to prove unless it may be satisfied by the claimant establishing that the
international judgment is (i) for monetary compensation, (ii) final and conclusive, and (iii)
given by a court of competent jurisdiction. As set out above, all these three conditions
would likely be met by an ECtHR judgments. On the second requirement, the question of
state immunity is discussed below.
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C. STATE IMMUNITY

In both scenarios set out above attempting to enforce an ECtHR judgment against a
foreign state will raise the question of state immunity.

In the UK, immunity from jurisdiction under the UK State Immunity Act (UKSIAY relies

on the view that the state should not be put in a position where it must appear to defend

its interests.*” The immunity arises prior to there being an adjudication, and, if found,

bars any judicial consideration of the issues before the court. In contrast, immunity from
enforcement has been described as the last bastion of state immunity—it necessarily arises
after there has been an adjudication*® and assumes that liability has been established.

According to Section 13 UKSIA:
(2) Subject to subsections (3) and (4) below—

(a) relief shall not be given against a State by way of injunction or order for
specific performance or for the recovery of land or other property; and

(b) the property of a State shall not be subject to any process for the
enforcement of a judgment or arbitration award or, in an action in rem, for its
arrest, detention or sale.

(3) Subsection (2) above does not prevent the giving of any relief or the issue

of any process with the written consent of the State concerned; and any such
consent (which may be contained in a prior agreement) may be expressed so as
to apply to a limited extent or generally; but a provision merely submitting to the
jurisdiction of the courts is not to be regarded as a consent for the purposes of
this subsection.

(4) Subsection (2)(b) above does not prevent the issue of any process in respect
of property which is for the time being in use or intended for use for commercial
purposes. (emphasis added)

For clarity, though the UN Convention on Jurisdictional Immunities of States and Their
Property (UNSCl—adopted in 2004 but not yet in force) draws a distinction between state
immunity from (i) pre-judgment measures of constraint and (ii) post-judgment measures
of constraint*® (which in either case, constitutes immunity from enforcement), the UKSIA
does not adopt such an explicit distinction. Whilst there is a difference between the
prohibited measures under sections 13(2)(a) and (b) UKSIA reference to “immunity from
enforcement” in this report will only refer to immunity from post-judgment measures of
constraint, such as court-ordered execution via sale.

Legal Possibilities of Using Russian Central Bank Assets to Enforce European Court of Human Rights Judgments
Annex: Applicable Laws in England and Wales

11



. Immunity from jurisdiction

Immunity from jurisdiction may raise an issue in proceedings relating to the recognition
of international judgments (at the initial adjudication, rather than enforcement, phase).A
foreign state may invoke its immunity from jurisdiction to prevent the judgment of an
international court from being recognized.

In Jurisdictional Immunities of the State, the ICJ reasoned that under Article 6 UNCSI, “the
court seised of an application for exequatur of a foreign judgment rendered against a third
State has to ask whether the respondent State enjoys immunity from jurisdiction—having
regard to the nature of the case in which that judgment was given—before the courts of the
State in which exequatur proceedings have been instituted.”® This is because

[wlhere a court is seised, as in the present case, of an application for exequatur [i.e.
recognition] of a foreign judgment against a third State, it is itself being called upon to
exercise its jurisdiction in respect of the third State in question. It is true that the purpose
of exequatur proceedings is not to decide on the merits of a dispute, but simply to render
an existing judgment enforceable on the territory of a State other than that of the court
which ruled on the merits. It is thus not the role of the exequatur court to re-examine in
all its aspects the substance of the case which has been decided. The fact nonetheless
remains that, in granting or refusing exequatur, the court exercises a jurisdictional power
which results in the foreign judgment being given effects corresponding to those of a
judgment rendered on the merits in the requested State. The proceedings brought before
that court must therefore be regarded as being conducted against the third State which
was the subject of the foreign judgment.®

Exceptions to immunity from jurisdiction

To succeed at the recognition phase, the claimant will be required to show that an
exception to sovereign immunity from jurisdiction listed in sections 2-11 UKSIA or
existing under customary international law applies. Whilst it is not immediately clear
which exception would apply to ECtHR judgments due to the lack of case law, there are
several options.
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Exceptions under UKSIA

Section 2 UKSIA: Consent to jurisdiction

The strongest argument would be to rely on section 2 UKSIA, which establishes an
exception to sovereign immunity where a state has waived its immunity and consented
to the exercise of jurisdiction by English courts. This point could be extended to argue
that, having become a party to the ECHR, Russia undertook to comply with the ECtHR’s
judgments, such that it has waived its immunity in subsequent recognition proceedings.

Section 2 UKSIA provides the following:

(2) A State may submit after the dispute giving rise to the proceedings has arisen
or by a prior written agreement; but a provision in any agreement that it is to be

governed by the law of the United Kingdom is not to be regarded as a submission.

(3) A State is deemed to have submitted—
(a) if it has instituted the proceedings; or

(b) subject to subsections (4) and (5) below, if it has intervened or taken any step
in the proceedings.

(4) Subsection (3)(b) above does not apply to intervention or any step taken for the
purpose only of—

(a) claiming immunity; or

(b) asserting an interest in property in circumstances such that the State would
have been entitled to immunity if the proceedings had been brought against it.

(5) Subsection (3)(b) above does not apply to any step taken by the State in
ignorance of facts entitling it to immunity if those facts could not reasonably
have been ascertained and immunity is claimed as soon as reasonably
practicable.

Section 9 UKSIA: Analogy to arbitration proceedings

Another option would be to expand the arbitration exception to a state’s sovereign
immunity, found in section 9 of the UKSIA. Where a state has agreed to arbitration,

UK law prevents it from invoking immunity against an English court’s adjudicative
jurisdiction, on the basis that consent to arbitration is treated as waiver. Section 9 UKSIA
provides as follows:
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(1) Where a State has agreed in writing to submit a dispute which has arisen, or
may arise, to arbitration, the State is not immune as respects proceedings in the
courts of the United Kingdom which relate to the arbitration.

(2) This section has effect subject to any contrary provision in the arbitration
agreement and does not apply to any arbitration agreement between States.

It is worth noting the similarities between the principle underlying section 9 UKSIA, and
the idea of consensual adjudication by international tribunals such as the ICJ or ECtHR,
in light of the state parties having consented to the international court’s jurisdiction.
See, for example, the Court of Appeal’s finding on the consensual nature of arbitration in
Svenska Petroleum:

Arbitration is a consensual procedure and the principle underlying section 9 is that,
if a state has agreed to submit to arbitration, it has rendered itself amenable to such
process as may be necessary to render the arbitration effective.®?

There might be an argument that similar considerations apply to international judgments
rendered by tribunals created by international agreement, such that immunity from
adjudication ought not to apply in proceedings for recognition. It remains to be

seen if UK courts would accept this line of argument, as they have not yet made any
pronouncements on this question. Significantly, however, under Section 9 UKSIA,
inter-state arbitration is excluded from the exception’s application, which could bar its
analogous application to ECtHR judgments in inter-state cases, such as those pending
between Ukraine and Russia.®®

Exceptions under customary international law

Another option would be for the claimant to argue that, under customary international
law, there exists an exception to a state’s immunity for violations of jus cogens norms
(which in this case would consist of the prohibition of aggression). Based on the current
law, the claimant would need to successfully argue that the UK courts ought to adopt

a progressive interpretation of customary international law. Though some states have
adopted this exception in case law, the UK has not yet accepted the status of such an
exception in customary international law, and it is very unlikely to do so.

It is worth noting, however, that in the Corfu Channel case cited below, the UK sought an
attachment of the Albanian share in monetary gold, and though this could not be carried
out for technical reasons, immunity from jurisdiction was not mentioned.**
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Il. Immunity from enforcement

Immunity from enforcement against the property of a foreign state is a procedural bar
which “concerns immunity from the imposition without its consent of forcible measures
against the person of the State or against the property of a foreign State by the judicial
or administrative authorities of another State.”®® This may include, but is not limited to,
immunity for state property from execution by means of arrest (i.e., taking possession)
and sale.%®

Immunity from enforcement, like immunity from jurisdiction which is a separate hurdle
under UK law, stems from sovereign equality.* If measures of constraint are enforced
upon a state, they may infringe the exercise of sovereign functions and the authority of
that state.’® However, unlike immunity from jurisdiction, the importance of immunity from
enforcement is reflected in its practically absolute nature—it continues to bar “to a very
large extent” the enforcement of judgments given by forum courts against foreign states.*®

In the UK, immunity from enforcement is governed by section 13(2)(b) UKSIA which
prevents a party from enforcing any judgment or arbitration award against the property
of a state. Judicial reference is sometimes made to the UNCSI,%° and the European
Convention on State Immunity 1972 (ECSI),%" on which the UKSIA is largely, but not
completely, based.??

Scope of protection under section 13 UKSIA

The definition of “property” under the UKSIA is broad, and it can include “all real and
personal property and will embrace any right or interest in legal, equitable or contractual
in assets that might be held by a state or by any ‘emanation of the state.””%?

Central banks (interpreted by English courts as a body “set up by the State with the duty
of being the guardian and regulator of the monetary system and currency of that State
both internally and internationally”%*) enjoy immunity from jurisdiction in the usual way.®®
With respect to enforcement, the UKSIA deems central bank assets to be immune from
enforcement, regardless of whether they are separate entities or whether assets are held
for commercial purposes.®® This includes post-judgment measures of constraint, or other
measures such as winding-up.®” The immunity of central banks applies to interim orders
as well as final judgments.®®
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Courts will not inquire into the capacity in which a central bank holds property, but may
question whether the central bank has a proprietary interest.®® “The term ‘property’ is

to be construed broadly, and includes, as regards the central bank, any right or interest,
whether legal, equitable, or contractual, in assets, including those in which other parties
also have rights.”” For example, in Taurus Petroleum, the English Court of Appeal held
that where the central bank has a contractual right to require the repayment of debts, this
is not enough to give a proprietary interest in the debt in the conventional sense, such
that immunity cannot extend to it." However, a bank account in the name of a central
bank is the property of the central bank for the purposes of the UKSIA, even if the bank is
only named as nominee.”™

For immunity from enforcement to apply, the assets against which enforcement is sought
must belong to the state.”® Possession or control is irrelevant—"[ilf all that the State

has is mere possession or control without any proprietary interest (such as provided by

a lien), enforcement will simply fail for want of any proprietary or legal interest on the
part of the State against which to enforce.”™ To prove ownership, a foreign state must
produce evidence to satisfy the court that its claim is not merely illusory, nor founded on
a defective title.”

Exceptions to immunity from enforcement

As with jurisdictional immunity, the claimant would have to argue an exception to state
immunity to enforce ECtHR judgments in the UK.

Exceptions under UKSIA

Immunity from enforcement does not constitute “blanket state immunity.””® Section 13
UKSIA identifies two concrete exceptions to state immunity from enforcement: (i) a state
can provide written consent (e.g., by agreement or treaty), to the giving of any relief or the
issue of any process;”” and (ii) judgments or awards may be enforced against property that
is for the time being in use or intended for use for commercial purposes.”

Section 13(3): Consent to enforcement

Consent to any relief or the issue of any process may be given by the head of a state’s
diplomatic mission in the UK (or the person performing their functions).” Consent may
also be given in a prior written agreement (e.g., a treaty). Whether a state has consented to
enforcement is to be considered separately from whether it has consented to jurisdiction—
submitting to the jurisdiction of the court for the purposes of adjudication will not
necessarily simultaneously constitute waiver of the state’s immunity from enforcement.®°
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Consent of the state for the purposes of enforcement must be specific. For example, an
undertaking from a state not to appeal a costs order does not imply submission to the
enforcement jurisdiction of a foreign state.®" Written consent usually refers expressly to
consent to both pre-judgment and post-judgment measures of enforcement.®2

English courts apply a strict interpretation of a state’s consent to enforcement. Thus, for
separate entities and central banks, immunity is lost “if and only if that entity gives its
written consent.”®® Like waiver by a state, a separate entity’s waiver will be construed
strictly,8 but may be “expressed so as to apply to a limited extent or generally.”® In light
of this, it might be difficult to argue that Russia implicitly consented to enforcement by
becoming a state party to the ECHR.

However, an interesting possibility, if litigation and arbitration are considered similar
under UK law, the claimant might make the argument that, when a state consents

to arbitration and waived its immunity from jurisdiction, it also waives its immunity

from enforcement.® In the context of ECtHR judgments, this point would be argued to
suggest that, when a state consented to the ECHR waiving its immunity from jurisdiction
according to section 2 of the UKSIA as argued above on jurisdictional immunity, it also
waived its immunity from subsequent enforcement proceedings. However, it should be
noted that the ICJ has ruled that for foreign national judgments, “any waiver by a State of
its jurisdictional immunity before a foreign court does not in itself mean that that State
has waived its immunity from enforcement as regards property belonging to it situated in
foreign territory.”®

Section 13(4): State property in use or intended use for commercial purposes

Immunity from enforcement applies to property of the foreign state in use for public
purposes.t® State-owned property will only fall within the commercial purposes exception
if it is used or intended to be used “solely” for commercial purposes.®® For central bank
assets, section 14(4) UKSIA stipulates that property of a state’s central bank or other
monetary authority shall not be regarded as in use or intended for use for commercial
purposes. The exception to enforcement immunity for property used/intended for use for
commercial purposes thus will not apply.®
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Exceptions under customary international law

Possible exceptions could be argued under customary international law.

Exception for supra-national judgments

In the context of the PCIJ®' / ICJ judgments, both in the UK and in other jurisdictions,
there is no practice by which a state has successfully prevented the enforcement of a
judgment of either the ICJ or PCIlJ against its property through the invocation of state
immunity.®? This may be due to the vertical nature of international adjudication. In the two
cases in which attempts have been made to enforce judgments of either the ICJ or PCLJ,
the immunity of state property has not prevented enforcement.®

For the purposes of this report only one example is relevant for UK law. In 1949, the

ICJ awarded £844,000 compensation to the UK against Albania in the Corfu Channel
case for damage to warships and the loss of life, occurring from explosions in Albanian
waters.®* Albania refused to pay, and the UK attempted to enforce the judgment debt
against Albanian property, first by seizing Albanian property, but Albania had no property
in the UK.*® The UK then sought an attachment of the Albanian share in monetary gold,
which had been looted by the Nazis from Italy during the Second World War, and was in
control of US, France, and the UK. These states agreed that any interest that Albania had
in the gold was to be transferred to the UK in satisfaction of the ICJ judgment debt.

The legal adviser to the UK, Sir Gerald Fitzmaurice, explained why the transfer would be
justified when an international judgment had been disregarded:

[A]ll countries are, if not bound, at any rate entitled to take all such reasonable and
legitimate steps as may be open to them to prevent such an occurrence, and either
individually or by common action to do what they can to ensure that judgments,
particularly of [the ICJ], are duly implemented and carried out—at any rate, so long as
the rights of third countries are respected.®

It is noteworthy that Albania did not have any property in the UK, but the Hansard records
of the House of Commons debates reveal no concern that Albanian property would have
been immune from enforcement jurisdiction, if there were to be any present in the UK.*’

Whilst the UK did not succeed in enforcing the judgment against the monetary gold
for technical reasons because it became a matter of dispute whether Albania had any
interest in the gold, it has been argued that
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[these principles] should apply not only to the execution of a judgment of the
International Court, but equally to the carrying out of any other obligatory decision
of an international judicial or arbitral tribunal. It also may be inferred from these
principles that the right of the third state to attach assets to satisfy a judgment
which is binding in international law prevails over the sovereign immunity that the
debtor state may possess in respect of the assets in question.

It can also be argued that, even where countries do not have the exception to state
immunity based on acts iure gestonis, an exception to immunity should be made in
proceedings to enforce a binding judgment of the International Court or even of an
international arbitral tribunal. As we have seen, the United States, France and the
United Kingdom have already recognized in the Monetary Gold affair that they would
have the right to take enforcement measures against the assets of the debtor state in
order to satisfy a Court judgment. If that is acceptable under international law, then
there would seem to be no reason why the same rule should not apply to proceedings
by the creditor state in the courts of a third state.®® (emphasis added)

From this analysis, a two-step reasoning can be derived:* At first instance, the UK’s
attempt at enforcement against Albanian assets provides state practice in support

of the notion that states may take enforcement measures against a debtor state to

satisfy a disregarded judgment of an international court, including through domestic
court proceedings. Secondly, whilst immunity from enforcement may restrict this right,
immunity will not necessarily always apply, as obligations taken to carry out judgments of
international tribunals (such as the ECtHR) ought to prevail over sovereign immunity rules.

This could similarly apply to judgments of the ECtHR, particularly as it is a tribunal
established by a multilateral agreement, and could apply to judgments of the ECtHR

up to September 16, 2022, when the ECtHR’s jurisdiction over Russia ceased (following
the cessation of its membership in the Council of Europe).”°® This argument would be
bolstered by the suggestion that, since the principle of sovereign immunity exists to
prevent states from sitting in judgment on the property of another (protecting horizontal
equality between states), this principle is not applicable on a vertical bases where an
international entity is ordering the enforcement against sovereign assets of a state—an
international court will not breach sovereign equality if it adjudicates a dispute between
two states. On this basis, it may be that there is an exception to state immunity for the
purpose of enforcing international judgments.

A 2022 research paper on the potential use of frozen Russian assets makes a similar point
about the potential need for a further exception to state immunity in the context of a state
that remains unwilling to abide by international judgments:

Legal Possibilities of Using Russian Central Bank Assets to Enforce European Court of Human Rights Judgments
Annex: Applicable Laws in England and Wales



At the international level, awards against Russia may be issued by the ICJ, ECtHR,
arbitral tribunals seized of investment treaty disputes against Russia, or bespoke
institutions that may be created in the future, such as claims commissions. The
enforcement of their decisions would require the abrogation of the immunity from
enforcement that accrues to Russian state assets. To the extent that some of these
judgments may involve private claims against Russia, the practical challenges of
ensuring the fairness, orderliness and consistency with Ukraine’s public needs
arise, as discussed above. There may, therefore, be an argument in favour of only
lifting Russia’s immunity from execution as relates to judgments or awards issued
in litigation brought by the Ukrainian state and/or judgments rendered by Ukrainian
courts in cases related to personal injury or damage to property, but excluding
judgments obtained in private litigation against Russia in non-Ukrainian courts.”
(footnote in quote omitted)

Exception for executive acts

Immunity from enforcement, as it is generally understood, applies to judicial acts. In
light of Russia’s aggression against Ukraine, much of the debate has focused on whether
immunity from enforcement applies to executive action taken against a foreign state’s
assets (e.g., attachment of frozen central bank assets). The overarching view appears to
be that immunity from enforcement will not apply to executive acts taken against state
property.©

This view relies in part on the ICJ, UNCSI, and UKSIA each referring to immunity from the
jurisdiction of the courts of another state.'® For example, in the Jurisdictional Immunities
case the ICJ referred to the fact that a “State against which judgment has been given
can[not] be subject of measures of constraint on the territory of the forum State or

on that of a third State, with a view to enforcing the judgment in question.”* It is also
noteworthy that, in Jurisdictional Immunities, the Greek claimants, pursuant to a decision
by the Court of Appeal of Florence, registered with the provincial office of the Italian Land
Registry (an executive body), a “legal charge over Villa Vigoni, a property of the German
State near Lake Como."°® The court did not discuss, however, whether an action by the
Land Registry may itself violate sovereign immunity.
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C. JUSTICIABILITY

In addition to the issues discussed above, the question of justiciability might arise. Whilst,
historically, various mechanisms have been used to enforce foreign judgments, such as
international nonjudicial institutions, diplomatic negotiations, or self-help,”°® it is clear
that international law did not contemplate direct enforcement of international courts
judgments by domestic courts.'” Rather, it contemplated enforcement through diplomatic
means. International law separates the adjudicative and post-adjudicative phase, such
that enforcement has the quality of an entirely new dispute to be regulated by “political
means” rather than judicial procedure. For example, a power-orientated enforcement
mechanism between states is unproblematic.'® However, at present, there does not exist
a single robust mechanism in place to enforce international judgments at the national
level for individuals litigating before an international court.

Under UK law, the Foreign Act of State doctrine operates to render certain issues non-
justiciable in English courts as a matter of judicial restraint and mutual respect for the
sovereignty of foreign nations. In 2017, Lord Neuberger found the following:

[E]lach component involves issues which are inappropriate for the courts of the
United Kingdom to resolve because they involve a challenge to the lawfulness of the
act of a foreign state which is of such a nature that a municipal judge cannot or ought
not rule on it. Thus, the courts of this country will not interpret or question dealings
between sovereign states.'®®

This rule could apply to prevent domestic courts from enforcing a judgment of the
ECtHR, on the basis that it would be inappropriate for domestic courts to do so, and
such measures should be reserved for executive diplomatic channels. However, this rule
applies to a “high level arrangement,” requiring a large part of state involvement that
would render the domestic court incompetent to adjudicate. It is not clear that this would
be the case in proceedings to enforce an ECtHR judgment.

Moreover, English Courts have previously held that proceedings on the recognition and
enforcement of foreign judgments are justiciable in the UK. See, for example, the passage
from Rix J in Yukos:

An English court, subject to the requirements of any treaty or convention must,

we think, always be entitled to ask and adjudicate on the issue whether a foreign
court decision should or should not be recognised or enforced. Subject to treaty
or convention, that is the proper business of the courts and they are armed and
completely familiar with judicial standards by which to judge what are ultimately
issues about judicial standards. Of course, comity demands that such inquiries are
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conducted with that proper respect which is owed in the international sphere to the
courts of friendly foreign nations. That is why the English courts will require cogent
grounds for any allegation that a foreign court decision should not be recognised on
the grounds of a failure of substantial justice. However, that is a matter of evidence
and argument, not a matter of any immunity or doctrine of non-justiciability."

Also, the Foreign Act of State doctrine is subject to a public policy exception that would
operate to prevent Russia from relying on it to avoid enforcement of a judgment given by
the ECtHR.111 The UK Supreme Court held that whether a public policy exception to the
doctrine exists is a matter of domestic public law, but in an international context, English
public policy is informed by relevant norms of international law which are binding on

the UK, such as jus cogens norms, which can be equated with fundamental principles

of justice and are therefore of particular relevance in the context of the identification of
domestic public policy." The prohibition of aggression is a jus cogens norm," such that
the Foreign Act of State doctrine ought not prevent the enforcement of a judgment of the
ECtHR which condemns Russia for its violation of that obligation.
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APPENDIX A: STATUTORY PROCEDURES FOR
RECOGNITION OF FOREIGN JUDGMENTS

ORIGIN COUNTRY APPLICABLE STATUTE/CONVENTION

Scotland or The procedure is set out in

Northern Ireland o
Civil Procedure Rules (CPR) 74.14 to 74.18 and

sections 18, 19 and schedules 6 to 7 to the Civil
Jurisdiction and Judgments Act 1982.

In short, the judgments must be registered in England

in order to be enforceable. Registration in the UK is the
equivalent of a declaration of enforceability (i.e., recognition)
and is rather straightforward. The judgment creditor must
first apply to the court where the judgment was given for a
certificate to enable judgment to be enforced in other parts
of the UK (the form of this application will depend on the
manner prescribed by the original court). The judgment
creditor can then apply to the High Court (within six months
of the date of issue of the certificate) for the registration of
the judgment, accompanying the application with a certified
copy of the original judgment and certificate.

A defendant can have registration set aside if, upon an
application, the court is satisfied that the formalities of the
registration procedure have not been complied with; or

subject to the court’s discretion, the matter in dispute in the
proceedings in which the judgment in question was given had
previously been the subject of a judgment by another court or
tribunal having jurisdiction in the matter.

Judgments from Depending on the jurisdiction of the judgments and the date
other EU and on which the underlying claim was commenced, the rules
EFTA countries governing the recognition and enforcement of EU and EFTA

judgments are contained in The 2005 Hague Convention

on Choice Court Agreements. The Hague Convention was
implemented into English law by an amendment to the CJJA
1982 and applies to civil and commercial matters where there
is an exclusive choice of court agreement in place.

Continued on next page
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APPENDIX A: STATUTORY PROCEDURES FOR RECOGNITION OF FOREIGN JUDGMENTS (CONTINUED)

ORIGIN COUNTRY APPLICABLE STATUTE/CONVENTION

Judgments from
other EU and
EFTA countries

The Hague Convention was re-acceded by the UK on O1
January 2021, and applies to judgments from

EU member states (including Denmark as a separate
contracting party)

Mexico
Singapore

Montenegro

Only judgments in civil and commercial matters are covered
by it, and there are considerable areas that are excluded (i.e.,
family law, wills and succession, insolvency and arbitration,
consumer, employment and insurance matters, rights in

rem, and company law matters). Pursuant to the Hague
Convention, the definition of “judgment” means “any decision
on the merits given by a court. Default judgments are covered
as well as costs determination and non-money judgments,
but interim protective measures or procedural rulings are
not.” As such, foreign judgments given in any of the states
that are a party to the convention can be enforced in

England if the judgments relate to decisions on merits, costs
determinations, and nonmoney judgments.

Note that prior to Brexit, the (Recast) Brussels | Regulation
governed enforcement of judgments within the EU with a
relatively simple process—recognition of judgments was
automatic. The Lugano Convention (no longer applicable) had
a similar effect.

Under the current procedure, all judgments must be
registered prior to enforcement. The procedure for
registration is set out in CPR 74.3 to 74.10.

Continued on next page
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APPENDIX A: STATUTORY PROCEDURES FOR RECOGNITION OF FOREIGN JUDGMENTS (CONTINUED)

ORIGIN COUNTRY APPLICABLE STATUTE/CONVENTION

Judgments from
other EU and
EFTA countries

An application for the registration of a foreign judgment
under the Hague Convention must be made to the high court
and be supported by written evidence, consisting of

a)

b)

c)

a complete and certified copy of the judgment;

the exclusive choice of court agreement, a certified copy
thereof, or other evidence of its existence;

if the judgment was given by default, the original or
a certified copy of a document establishing that the
document which instituted the proceedings or an

equivalent document was notified to the defaulting

party;

any documents necessary to establish that the judgment
has effect or, where applicable, is enforceable in the
State of origin;

in the case referred to in Article 12, a certificate of a
court of the State of origin that the judicial settlement
or a part of it is enforceable in the same manner as a
judgment in the State of origin.

In addition, the application must state whether interest is
recoverable on the judgment under the law of the state of
origin, and where the judgment is not in English, it must be
supported by a translation either certified by a notary public
or other qualified person or accompanied by written evidence
confirming that the translation is accurate.

The Hague Convention does not apply to arbitration awards.

Continued on next page

Legal Possibilities of Using Russian Central Bank Assets to Enforce European Court of Human Rights Judgments

Annex: Applicable Laws in England and Wales

25



APPENDIX A: STATUTORY PROCEDURES FOR RECOGNITION OF FOREIGN JUDGMENTS (CONTINUED)

ORIGIN COUNTRY APPLICABLE STATUTE/CONVENTION

Commonwealth
Countries

Depending on the jurisdiction, the rules governing

the recognition and enforcement of judgments from
Commonwealth countries are contained in the Administration
of Justice Act 1920 (AJA 1920) or the Foreign Judgments
(Reciprocal Enforcement) Act 1933 (FJA 1933).

The judgments must be registered in England in order to be
enforceable.

A defendant can apply to set aside registration under the AJA
1920, and the registration shall be set aside if the court is
satisfied that

the original court acted without jurisdiction; or

the judgment debtor, being a person who was neither
carrying on business nor ordinarily resident within the
jurisdiction of the original court, did not voluntarily appear
or otherwise submit or agree to submit to the jurisdiction
of that court; or

the judgment debtor, being the defendant in the
proceedings, was not duly served with the process of the
original court and did not appear, notwithstanding that he
was ordinarily resident or was carrying on business within
the jurisdiction of that court or agree to submit to the
jurisdiction of that court; or

the judgment was obtained by fraud; or

the judgment debtor satisfies the registering court either
that an appeal is pending, or that he is entitled and
intends to appeal, against the judgment; or

the judgment was in respect of a cause of action which for
reasons of public policy or for some other similar reason
could not have been entertained by the registering court.

Continued on next page
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APPENDIX A: STATUTORY PROCEDURES FOR RECOGNITION OF FOREIGN JUDGMENTS (CONTINUED)

ORIGIN COUNTRY APPLICABLE STATUTE/CONVENTION

Commonwealth The defendant can also apply to set aside registration under
Countries the FJA 1933, and the registration shall be set aside if the
court is satisfied that

the judgment is not a judgment to which the FJA 1933
applies or was registered in contravention of the provisions
of the FJA 1933; or

the courts of the country of the original court had no
jurisdiction in the circumstances of the case; or

the judgment debtor, being the defendant in the
proceedings in the original court, did not (notwithstanding
that process may have been duly served on him in
accordance with the law of the country of the original
court) receive notice of those proceedings in sufficient
time to enable him to defend the proceedings and did not
appear; or

the judgment was obtained by fraud; or

the enforcement of the judgment would be contrary to
public policy in the country of the registering court; or

the rights under the judgment are not vested in the person
by whom the application for registration was made; or

the matter in dispute in the proceedings in the original
court had prior to the date of the judgment in the original
court been the subject of a final and conclusive judgment
by a court having jurisdiction in the matter.
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